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DEDICATION. 



TO 



RICHARD PRESTON, Esq. 

OF LINCOLN'S INN. 



Sib, 

I do not intend, nor should I be able, in adequate 
terms, to express the deep sense I entertain of the 
kind and courteous manner with which you accepted 
the patronage of this volume. 

Had its contents been the production of my own 
labor, and borne no higher mark than the impress of 
my own genius, I should have hesitated much be- 
fore I had presumed to solicit the sanction of your 
distinguished name. 

But I was fortunately freed from any anxiety of 
this kind ; for I dedicate to you, not the homely pro- 
duct of my own toil, but the intellectual remains 
of Bradley, and the illustrations of your admir- 
able and excellent friend Mr. Butler. 

I count it a fortunate circumstance, that I have 
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been permitted, at so early a period of my career, to 
enrol my name among those of such distinguished 
ornaments of our profession. 

To yourself I am under the deepest obligation for 
kindness to which I had no claim, but of which it 
will be one of the proudest motives of future exertion 
to shew that I have not been undeserving. 

The patronage of rank or title we may solicit, be- 
cause we have some sinister aim of profit or aggran- 
disement ; but when we pay our homage at the shrine 
of learning, genius and integrity, it is a spontaneous 
offering, untainted by any alloy of selfishness or sub- 
serviency, — a free and cordial act of respect, alike 
honorable to him who confers it and to him on 
whom it is conferred. 

Whatever knowledge I have of my profession, has 
been derived in a very great degree from your own 
writings and those of your friend Mr. Butler. When 
I had departed from the study of Newton's sublime 
philosophy, aild. &e vast but abstruse generalizations 
of Ijagrange, <mB of the first and most eager objects of 
my contemplation were the notes of Mr. Butler on the 
Commentaries of our great master, — from these I 
passed to your own researches, and as at a former 
period I had made algebra and geometry the basis 
of my scientific attainments, so now I made your 
writings and those of your own admirable cotempo- 
rary and friend the basis and pillars on which I built 
my professional knowledge. 
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If my researches have been wonderfully facilitated 
by your own writings, — if I have found in them a 
spirit of free and liberal, yet just and moderate 
criticism, which taught me to regard with respect 
the least satisfactory of judicial decisions, while 
it taught me also to give to them only their just 
weight ^i^d influence, — if in studying these writings 
I have learned to avoid that petulance, which has 
not unfrequently defaced the writings of our most 
eminent conveyancers, — if I have learned, that con- 
sistency of judicial determination is not to be found 
in a bliiid adherence to the obsolete maxims of a 
bye-gone age,but in a skilful adaptation of them to the 
changing forms and necessities of society j — I have 
incurred a debt of obligation, which ought to impress 
me with the deepest gratitude and respect, and that 
gratitude and respect I would alwftys cherish, howr 
ever inadequately I may be able to express them. 

Sir, I contemplate your great legal knowledge with 
but one feeling of regret : and that feeling spjcings 
up when I think, how small a portion of yoi^Bx- 
haustless stores of learning may possibly be preserved 
and transmitted to posterity. I should have rejoiced 
to see a mind of such power and stored with such 
splendid garniture of learning, sending forth its 
accumulated wisdom from the seat of judicial au- 
thority ; but unhappily we live in times when judicial 
wisdom and learning are less esteemed than state 
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service or political subserviency. I would have no 
man deprived of the just reward of his talents, but I 
would have him placed in stations where those 
talents-may be usefully employed — ^where they may be 
exercised in a manner as beneficial to the community 
as honourable to himself. I would give the adminis- 
tration of law to men who understand it, and politi- 
cal power to him who has shown himself to be a 
statesman. 

Judicial appointment does not, however, always 
take place where it is unmerited, nor is it always 
withheld from those who are justly entitled to exe- 

cise its high and sacred functions. And therefore 
I still hope that such an event, as I have alluded 
to, may yet happen while your mind is in the full 
possession of all its natural energy, and capable of 
giving adequate expression to all its great acquire- 
ments. 

I have the honour to be, 

Wff^ the deepest sentiments of respect and esteem, 

Sir, 

Your very obedient humble servant. 



S. ATKINSON. 



8, Old Square, Lincoln's Inn, 
June 15, 1829. 



PREFACE 



Whatever merit the following pages may possess, and 
in my estimation, their merit is very considerable, I cail 
lay claim to a very small share of the praise which is due 
to it. The materials belong to others, — the order and ar- 
rangement only are my own. I feel myself honoured in be- 
ing permitted so to deal with the productions of the most 
eminent and successful conveyancers of the past or the pre- 
sent age. I may regret, and do sincerely regret, that I have 
been unable to do more ample justice to my undertaking ; 
but while I would express my sorrow that these eminent 
individuals had no leisure or disposition to prepare their 
own labors for the benefit of the profession, I entertain also 
a deep sense of satisfaction, that such an honour should 
have fallen upon me. It is always a source of the jpost 
unmingled gratification, to meditate over the thoughts and 
meditations of the wise and the learned ; — ^how much is 
that pleasure enhanced, when we become the instruments 
of their more general promulgation. 

Bradley's Points in Conveyancing have long been 
before the public in an anonymous imperfect and muti- 
lated form ; and it is surprising that, among so many 
of his distinguished pupils and admirers, none could be 
found who was disposed to do them more adequate jusfice, 
by put^ng them in a form calculated to display their 
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merits^ and to give them all the utility of which they are 
capable. 

It affords me great pleasure to be able to give some ac- 
count of the origin of these notes, and some particulars 
concerning the life of this eminent man ; — though the latter, 
from the peculiarly retired habits, and incessant labor of 
his life, are necessarily few. 

Bradley, while Mr. Hoare, the late recorder of Dur- 
ham, was in his office, adopted a plan which well deserves 
to be more extensively practised. In going over any 
case, abstract, or instructions for a draft with his pupil, 
he made a point of noting as he went along, every point 
or principle of law, or rule of practice, that he conceived 
to be material to the validity of the title, if it were an 
abstract, — or to the proposed conveyance, where there were 
instructions for a conveyance. These oral communications 
were immediately committed to writing by Mr. Hoare. 
By some accident the notes thus taken were left 
among Mr. Bradley's papers, and were not discovered till 
after his death, when they were collected and arranged in 
the form in which they are usually seen in manuscript, by 
Mr» Frank, a distant relative of Bradley's. When one 
sees the pains which was taken in forming the mind of 
IMJl^Hoare, there can be little surprise at the eminence 
wmWi he attained as a conveyancer, and in that high 
esteem in which he is justly held by his cotemporaries. 
Were this plan more universally adopted, we should find a 
smaller number of pupils in the offices of conveyancers and 
special pleaders, but those few would come out finished 
lawyers. 

Mr. Ralph Bradley was bom on the 2nd September 
1717, at Greatham, a village twelve miles from Stockton, in 
the county of Durham, of humble, parentage, and the early 
part of life was spent in the laborious and humble occupa* 
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tions that belong to such a station. His attention was^ at an 
early period of life, turned to the profession of the law, 
and he practised in the first instance as an attorney, — a class 
of men, who may boast that they have sent to the bar 
the most distinguished lawyers, who have shone either as 
judges or advocates. Bradley soon discovered, that his 
talents fitted him for a sphere of exertion more elevated, 
than belongs to this useful and honourable branch of the 
profession ; — he procured himself to be admitted of Gray's 
Inn, and was, in due time, called to the bar by that honour- 
able society He established himself, as a conveyancer, at 
Stockton-upon-Tees; where he practised, for upwards of 
half a century, with the highest reputation, and the most 
eminent success. During this period he managed the con- 
cerns of almost the whole county of Durham ; and, though 
a country practitioner, so high was his reputation, that the 
leading conveyancers in London yielded the utmost de- 
ference to his opinion, and he was consulted on almost 
every question of magnitude which - was agitated in his 
day. How splendid must have been his talents, and how 
rare his learning, may be inferred from the fact, that 
among those cotemporaries were Feame, then in the full 
maturity of his career, and Mr. Butler springing into 
public notice, and already seizing on those laurels o£jiu- 
premacy, which he subsequently held for so long a {NK^bd 
without a rival or a competitor. 

Bradley's hospitable board, his facetious humour, and 
convivial qualities, of which several anecdotes are still pre- 
served among his friends, secured for him an extensive 
and honourable circle of acquaintance. And though he 
lived in a style, approaching almost to magnificence, he ac- 
cumulated a fortune of upwards of £50,000. Among his 
pupils, were many of the most eminent conveyancers of the 
last age, and some of the most distinguished lawyers of our 
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own. Of these it will be sufficient to name Mr. Ritson*, 
Mr. Walker, Mr. HoUiday, and Mr. Hoare, a gentleman 

* Joseph Ritson, though very eminent as a conveyancer and 
lawyer, was still more distinguished as a scholar and critic. He 
was descended from an ancient family of yeomanry, and was a 
native of Hackthprpe, in the county of Westmoreland, where 
he was bom on the 2d October, 1752. Being destined for the 
profession of the law, he was placed as a pupil with Mr. Bradley, 
at Stockton, and was in due time called to the bar by the Hon. 
Society of Gray's Inn. He practised exclusively as a conveyancer ; 
but law was never his primary object, and he was content to in- 
crease his slender patrimonial income by a small share of business, 
which a steady and respectable connexion easily furnished him. 
He was indifferent to the emoluments of his profession, except so 
far as they were essential to the supply of his moderate wants. 
On one occasion, writing to a friend he says : " As to the circuit, 
I sacrifice it without reluctance. I never had reason to expect it 
would be an object in point of income. The peculiar habits and 
modes of existence, in which I have thought proper to indulge my- 
self, render it more disagreeable than alluring in any other respect. 
I only wish it were in my power to relinquish the profession 

altogether with as little ceremony That Russell 

might not be disappointed of his draft, I have prepared and sent 
it as you desire, but cannot say I am very anxious about business 
in this way, and must beg you not to favour me with the interpo- 
sition of your good offices in future." He could never be prevailed 
on to lend his professional assistance to the furtherance of any 
object which was incompatible with his stem notions of morality. 
And on this principle, notwithstanding the most urgent solicita- 
tioof of his friend, Francis Russell, Esq. Solicitor to the Board of 
Control, he refused to draw the petition of the Duke of Athol, for 
further compensation for having ceded his rights to the Isle of 
Man, thinking that the Duke had been already richly paid for his 
cession, though the legislature was not of the same opinion, for the 
further compensation was granted. And on grounds of humanity 
he refused to draw the draft of Jonas Han way's bill ** for the 
Incorporation of Chimney Sweepers." He djed of apoplexy, on 
the 2dd September, 1803, a mode of death which he had for some 
time anticipated. His habits of life were very peculiar, and his 
moral sentiments of the strictest and most stubborn order. He 
never eat animal food, on the ground of this practice being the 
source of so much cruelty to the brute creation, but contented 
himself with the plainest and simplest vegetable diet. 
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well known on the Northern Circuit, one of the benchers 
of Lincoln's Inn, and late recorder of Durham. Mr. 
Bradley died on the 28th December, 1788, and his re- 
mains were consigned to the tomb in the church-yard of 
Greatham, his native village. His incessant application to 
the study of his profession, while young, and his exten- 
sive business, and social qualities at a later period, never 
left him the disposition or the leisure to form a matrimonial 
union ; and, thus, if he was deprived of some of the purest 
and most exquisite enjoyments of life, he escaped also the 
keen anxiety and bitter anguish which too often follow in 
the train of strong attachments. 

He left no heir to perpetuate his name and virtues, or in- 
herit his ample fortune, and he had no near relatives, or none 
whom he valued. He had himself emerged from the obscu- 
rity of his original condition through the means of a self- 
acquired education, and the force of early habits of religion, 
— and he thought that he could not better shew the sense 
he entertained of these benefits, than by dedicating the 
bulk of his property to the dissemination of moral and 
religious instruction. With this view, therefore, after be- 
queathing a few legacies, he gave the bulk of his property 
to trustees, in trust to ^^ be from time to time for ever 
applied in the purchasing of such books as by a proper 
distribution of them under the following direction, may 
have a tendency to promote the interests of virtue and 
religion, and the happiness of mankind, — ^the same to be 
distributed either in Great Britain or any other part of his 
Majesty's dominions. This charitable design to be executed 
by or under the direction or superintendency of such per- 
sons, and under such rules and regulations, as by any 
decrees or orders of the High Court of Chancery shall, 
iiom time to time, be directed in this behalf. And it is 
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my express mind and intention that the trusts of this my 
will shall be carried into execution, under the direction of 
the High Court of Chancery, and that a proper suit shall 
be instituted for this purpose, as soon as conyeniently may 
be, after my decease ;" and he appointed his trustees, execu- 
tors of his will. The executors erected a handsome tomb- 
stone to his memory, and inscribed on it the magnificent 
bequest he had made to charitable purposes. 

According to his direction an amicaUe suit was insti- 
tuted for the purpose of carrying his intentions into effect. 
To the surprise of every body, and of course of none more 
than his relations, who were afterwards discovered with the 
utmost difficulty. Lord Thurlow, set his will aside for uncer- 
tainty,— a circumstance curious, as affording a lingular illus- 
tration of a man's incapacity to transact his own business ; 
for though Bradley had been engaged for more than half a 
century in the settlement and arrangement t>f die most 
complicated concerns, and in preparing instruments to 
carry into effect the most multifarious and conflicting 
purposes, he was yet unable, to prepare for himself a will 
having for its aim so simple an object as that he con- 
templated. His next of kin, who were distant relations, 
and had had little or no intercourse with Mr. Bradley 
during his life, became thus possessed of his large 
property, and, with a zeal which can hardly be called 
gratitude, had the reversal of his -will inscribed on the 
same monument which previously recorded his death and 
the intended disposition of his property. 

Had such a question to come before the courts in our 
own times, when such vast establishments are formed for 
the dissemination of knowledge, there can be little question 
that a different result would have been come to, — a re- 
sult, far more congenial to the spirit of Bradley, and far 
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more conducive to the honourable perpetuation of his 
name and to the welfare of mankind. Had his 
generous and noble purpose been carried into effect, he 
would have been the means of spreading light and know- 
ledge among thousands annually, for ages to come, in 
every portion of the globe wh^ere British dominion is 
acknowledged, or British enterprize can spread its lan- 
guage and its liberties. Instead of this, his princely gift 
was rudely snatched from its gracious purpose,— distributed 
among those who did not deserve it, — who knew not how 
to use it, — ^and who have long since wasted or squan- 
dered it. 

It might have been expected, from the brief and epigram- 
matic style of Bradley's notes, that his drafts would have 
participated of the same character : This, however, would 
be a mistake. His drafts were, in general, exceedingly 
long and verbose, — perhaps too much so, — drawn, however,, 
as might naturally be presumed, with the utmost caution 
and with infallible accuracy. 

What a true conception Bradley had of the nature of 
conveyancing, must be obvious on the slightest inspection 
of the following pages. The correctness of his judgment, 
his accuracy, and his taste, are manifest in all his directions. 
It is said, that at the commencement of his career, he 
gave up seven years to the study of the laws of real pro- 
perty ; and that, during this period, he shut himself up,, 
and excluded from his contemplation every other pursuit, 
and every other source of pleasure. This, like many things 
which are said of distinguished men, is probably an exag- 
geration. It is certain, however, that he was pre-eminently 
skilled ia black-letter law, and that in particular he 
studied pfoffoundly the laws of real property ; — and that 
hiad he knetv how to apply them to the arrangement of the 
most complicated concerns, with a beauty and simplicity 
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of design very rarely equalled, and probably never sur- 
passed, the following pages will amply demonstrate. With 
all his learning, the character of his mind was, nevertheless, 
essentially practical, and his whole attention had been ob- 
viously directed to the law as it exists in our own times, and 
as it is applicable to the nature of modern business. 

Admirably correct in his judgment, and clear in his 
conception of the operation of principles, his propositions 
rather resemble the laws of geometry, than deductions from 
the conflicting and involved decisions of our courts of 
law. It is obvious that he possessed, in an eminent degree, 
that greatest of intellectual endowments, — the faculty of 
generalization. For my own part I am free to acknowledge 
that I have studied, considered and re-considered, his writ- 
ings, with a degree of intellectual gratification which I 
have rarely experienced even in meditating on the most 
finished productions of philosophy. 

How surely and certainly genius will attain its object, 
is the great lesson to be drawn from the life of this distin- 
guished conveyancer. Bom in the humblest ranks of life, — 
in an obscure part of a remote province, — not only ne- 
ver having had the benefit of a legal education, but 
even without the opportunity of ordinary education, — 
he attained, in the course of a few years, the very 
highest rank in his profession : — one example at least, if 
examples were wanting, that however desirable it may 
be for the young student to pass through the office of 
some eminent practitioner, it is not absolutely necessary 
to the formation of the finished lawyer, — and that how- 
ever desirable fortune and connections may be, as smoothing 
the asperities of his path, they are not essential, but that, 
without them, or even in opposition to them, he may still 
traverse the whole line of promotion and terminate his ca- 
reer at the last point of professional ambition. I speak 



of this, because many young men, whose means do not 
permit them to have this advantage, have seemed to me 
to despair of being able to rival their companions who had 
these advantages, — for advantages they doubtless are. I 
have always said, in these cases, " rely on your talents ; let 
them have full opportunity ; bend all your faculties to your 
own branch of the profession ; get information wherever 
you can, — front books, manuscripts, conversation; note 
down every thing you read ; make a digest of all your 
knowledge ; lay out a plan ; enlarge it as your know- 
ledge and conception of it expand ; fill up its details as 
your reading and opportunities furnish: — in the end, 
years may elapse, but in the end, you will see a clear and 
comprehensive outline, well filled in with all the details 
and features necessary to direct your professional practice," 
This I take to have been Bradley's course, and this I take 
it must be the course pursued by all men who by their own 
energy force their way to eminence, in spite of the ordinary 
disadvantages of fortune, and master immense masses of 
confused and ill-digested knowledge, without the ordinary 
aids of education. It is a truth which, however, we commonly 
learn late in life, and but a small number ever leam it all, — ■ 
that the only real knowledge we ever acquire is the result of 
our own meditation — that which we learn from others may 
be imprinted for a while on the memory, but that which 
we acquire ourselves, becomes a part of our intellectual 
fabric, and is the source from which alone we can draw 
when difficulties cloud our progress. 

The chapter on " Deeds, " is principally adopted i 
from Mr. Butler's Practical Observations, — a manuscripl 
treatise which has long bad a circulation among the pro- 
fession, which has always been held in the highest esteem, 
and which has always been eagerly sought after by the 
young conveyancer as laying the best foundation of know- 
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ledge for his future practice. This chapter, in particular, 
I consider to be admirably beautiful, as well for its analysis 
of the parts and operation of a deed, as for the simple and 
unostentatious form in which its information is conveyed. 
A few of the paragraphs marked (j3,) are from Bradley. 

Of the notes, a very great proportion are from the pen 
of Mr. Preston, — a fact which at once sets a seal upon 
their interest and value. The manner in which this great 
lawyer honoured me with the permission to use them, was 
too flattering to be dwelt on by more than that simple 
declaration of gratitude, which but bespeaks the deepest 
and most permanent sense of kindness. 

For some notes of little importance, and which will be 
easily recognized by their reference to the more recent cases, 
as well as for the Introduction, I am responsible. At one 
period, my intention was to adopt a more extensive system 
of annotation ; but on more mature consideration, I felt that 
such notes would but ill have comported with the practical 
character of the text : in short, I felt reluctant to mingle 
my own compositions (except very sparingly) vnth the 
choicer materials which I now present to the profession. 
It has been suggested to me, that T ought to have inserted 
in detail the various cases supporting the positions laid 
down in the text or the notes. To have done so, would 
have only added to the bulk of the work without materially 
increasing its value : and, besides, as the arrangement cor- 
responds almost exactly with that which I have adopted 
in my Treatise on Conveyancing, it will be easy in each 
instance to refer to that work, where all the cases will be 
found referred to. 

I do not know whether it be necessary to add, that the 
printed edition of Bradley's Points contains little more than 
half of what are to be found in the following pages, and 
that half frequently changed and mutilated in such a 
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manner as to have deprived them of much of the peculiar 
and epigrammatic energy in which they were originally 
dictated to Mr. Hoare. In their present form even, I by 
no means pretend that they are without inaccuracies and 
imperfections, which would have been avoided or supplied 
by a more competent editor. All I mean to say is, that my 
task has been agreeable, that I have edited a production 
which I have long admired, and that I set about my duty 
with that zeal and industry by which we are commonly 
animated in the pursuit of a favourite undertaking. 
The life of Bradley was in harmony with my own,— a life 
of labor and retirement, and therefore I respect the man ; 
his work has been one of the fountains from which I have 
drank knowledge most copiously, and therefore I revere his 
memory, and would add my little aid to rescue the produc- 
tions of his mind from the hands of ignorance or oblivion. 

I know not how it is, but in contemplating the life of 
Bradley, I seem to experience those sensations which spon- 
taneously arise in the breast as we look on the glorious 
luminary of Heaven, when he gradually sinks in the 
distance, beneath some luxuriant and beautiful landscape, 
or plunges with his crimson flood of light into the bosom 
of the western ocean. On such a sight we look and linger 
till darkness shuts from our visible eye the glorious object 
of our wondering admiration. So the memory lingers 
round the departed whom we have esteemed or admired, 
with whom we have held communion, or in meditating on 
whose writings we have reaped delight which has be- 
guiled the hour of its grief, or instruction which has fitted 
us for the amusements or the toils of the day. 

It was said by a just observer of mankind, that it was a 
proof of no inconsiderable advancement in learning and vir- 
tue to be able to appreciate the character and relish the beau- 
ties of a certain great philosopher, and I think I may safely 
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add; that the student or the practitioner may assure himself 
that he has made no slight advances in our profession, to- 
wards a true knowledge and just taste in conveyancing, 
when he finds that he can enter into the spirit of the follow- 
ing pages ; and that he feels a true love and admi- 
ration for their sterling simplicity and elegance ; and 
I will venture to add, as the result of my own ex- 
perience, that whoever reads them carefully will find in 
them something to illustrate every transaction in business,— 
no matter how simple it may be or how complicated : and 
that whoever studies them, so as to enter fully into the spirit 
of Bradley, will find few difficulties to arrest his career. 
They not only furnish the soundest and most comprehensive 
principles, but they lead the mind irresistibly into a train of 
thought in which it reasons and generalizes in the same 
spirit of accuracy and comprehensiveness as did their au- 
thor. It is not to be said, indeed, that every man might 
so attain the same eminence as Bradley did : some allow- 
ance must be made for a difference of zeal and powers of 
application, and some probably for original differences of 
intellect. S. A. 
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CHAP. I. 

If it were necessary, at the present day, to advance any 
thing to shew the importance of conveyancing as a branch 
of professional knowledge, or to shew the high ground 
upon which the conveyancer has always stood in the esti- 
mation of the most competent authorities, it would neither 
be an ungrateful nor a difficult undertaking. In former 
times, the conveyancer not unfrequently combined also the 
practice of the advocate, and thus had opportunities of 
bringing more completely before the eye of the public, 
those abilities which at the present day are confined to the 
quiet and unostentatious practice of chambers. Sergeant 
Hill was probably the last of the class of men who com- 
bined the double character of advocate and conveyancer. 
I am not quite sure that any thing has been gained on ei- 
ther side by this change in the distribution of business,— 
if the conveyancer have become more expert in conduct- 
ing his business, or if he have more leisure for that labor 
and research which particularly belong to this branch of the 
profession, I am not quite sure that he has not lost some- 
thing in that sharpening and liberalizing effect which is al- 
ways the consequence of public conflict and collision with 
minds of kindred strength and acquirements. But if the 
conveyancer himself have gained little by the change, nei- 
ther do I think the public, or the profession, have profited 
more largely : for it cannot be doubted, though I make the 
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assertion with some degree of reluctance, that questions, 
affecting the practice of conveyancing or the law of real 
property, are not uncommonly argued in a very imperfect 
manner; and the decisions, in modem times, are not a few, 
which appear to rest on less solid foundations than it would 
have been desirable to place them on. Whatever may be 
the reputation of conveyancers at the present day, it stood 
high enough at no distant period. — ^ The opinion of con- 
veyancers,' said Lord Hardwicke in a case of great cele- 
brity,* * in all times, and their constant course, is of great 
weight. They are to advise, and, if their opinion is not 
to prevail, must every case come to law? No ; the received 
opinion ought to govern. The ablest men in the profession 
have been con^oeyancers" 

Lord Eldon constantly paid the utmost deference to 
the opinion and practice of conveyancers, and was in 
the frequent habit of alluding, with great satisfaction, 
to that period of his life which he had passed in a con- 
veyancer's office. In a very late case, (Smith v. Earl Jer- 
sey , 3 Bligh, 290,) this great lawyer said, '* I cannot think 
that we have attended to all the authority which deserves 
consideration. That the practice of conveyancers amounts to 
a very considerable authority on this subject, I am justified 
in saying by the opinions of the greatest lawyers in West- 
minster Hall, who, I am persuaded, in many instances, would 
have come to a different decision from that which they 
thought proper to adopt if they had not taken notice of the 
practice of conveyancers. Between the year 1772, and a 
period approaching the year 1780, I spent many of the 
most profitable years of my life in the office of a convey- 
ancer, and was led, at that time, to a knowledge, not only of 
the practice, but of what were the sentiments of the great 

• Buekinffhamskife v. Drury, 2 Ed. 64. 
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conveyancers of those days." And Lord Redesdale^ advert- 
ing to the same subject, observed, — ** With respect to what 
has been said as to general opinions on the subject and the 
practice of conveyancers, 1 conceive, continued his Lordship, 
that the law has frequently been decided, even in construc- 
tion of Acts of Parliament, upon what has been the gene- 
ral understanding of lawyers as to the true construction of 
those Acts of Parliament, and I will instance such a case 
under the Statute of Jointure : — ^This house determined, in 
the case otDrury v. Drwry, that a rent-charge settled on an 
infant was, within the Statute of Jointure, a good bar of 
dower ; not because such was the literal interpretation ol 
the statute, but because such had been the constant prac- 
tice of conveyancers and others touching the subject ; and 
I do conceive that it is of the utmost importance that the 
house should use its judgment by such a criterion when- 
ever the case occurs, for otherwise all property must be in 
hazard. It is more especially so vidth regard to settlements^ 
which are ordinarily prepared by those persons who employ 
their minds in the construction of deeds. How are you ta 
understand the intent of the parties in a settlement, which 
really and truly is as much according to the view which 
the person who prepared it has upon the subject as the 
view of the parties ? for the parties to a certain degree are 
ignorant of the words that are used unless they are advised 
by the persons they may consult ; and therefore the prac- 
tice of conveyancers upon subjects of this description is, I 
conceive, a most important consideration, and wherever that 
has prevailed for a length of time without impeachment in 
a Court of Justice, I take it, it ought to be considered as a 
true exposition of the law." 

A great knowledge of the laws of real property and con- 
veyancing has always been the test of a sound and thorough^ 



XXXli INTRODUCTION. 

bred lawyer: the advocate, as such, may have his reputation, 
with a very scanty share of legal knowledge : the higher 
gifts of eloquence, an ability to examine acutely, or 
even a pleasant address and a gracious manner, have each in 
their turn raised men to the highest eminence of popularity. 
But such men have rarely presided on the bench either use- 
fully or honourably. Those who have presided with the 
greatest honour to themselves and their country have, with- 
out a single exception, been thoroughly conversant with this 
branch of our laws. If we look to the Court of Chancery, 
the peculiar ybru/71 for the discussion of these questions, we 
shall find, with perhaps one or two exceptions, from the 
time of Lord Bacon to Lord Eldon, a series of Chancel- 
lors, great for every quality of mind, and particularly dis- 
tinguished among their cotemporaries for profound ac- 
quaintance with these laws. If we turn to the Court of 
King's Bench, a series of the most distinguished pro- 
perty-lawyers have presided in succession. From Lord 
Coke to Lord Tenterden, no man has ever occupied the 
highest seat in that court, or ever, in any material degree, 
swayed the opinions of his brethren, who did not possess, 
pre-eminently, this species of knowledge. 

I may be asked, what magic is there in this branch of 
our laws, that a knowledge of it should always be found 
in men who had the highest order of mind ? It may perhaps 
be answered, that none but men of clear and strong heads 
have ever been able to grasp the principles, or apply the de- 
tails of so complex and intricate a system; and that he who 
could fully comprehend this branch of our law, was possess- 
ed of every intellectual faculty, and would be able, eventually, 
to master every other kind of knowledge, which was neces- 
sary to constitute a great judge. No ready flow of words, 
no ease of manner or gracefulness of mien, can enable a 
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man to grapple with the subtle and coiiiphcated questioDS 
that continually present themselves, or comprehend, in one 
view, the involved details, and various interests, which have 
to be settled. 

He who would attain eminence as a conveyancer, must 
spend his youthful years in solitary study, and unrequited 
labour, — must forego the bustle and attraction of the courts, 
for the solitude and meditation of his chambers, — must bear 
in'patience his slow and silent progress, and be content with 
the obscure applause of the few who can appreciate his 
claims ond estimate his merits. 

But yet if the more showy and dazzling rewards of am- 
bition be the aim of the young lawyer, he will scarcely find 
them on this field, or he will find them only when the flower 
of his days has passed, and he is sinking to the tomb. If 
nature have endowed him with the inspiration of fancy or 
imagination, — if he be capable of appreciating all the 
charms of nature or of art, — if he can pour forth his clear 
and ardent conceptions in the most splendid garb of language, 
— if his mind be rich with the learning of all ages, — if he 
have penetrated all the arcana of abstract science, — if he 
have pierced its minutest details, — if with a Murray he 
can derive illustration from all human knowledge, and give 
utterance to harmonious periods in tones of mellifluous 
sweetness, — ^if with an Erskine he can read every form and 
modification of the human heart, can with prophetic cei^ 
tainty trace its sinister purposes or sinuous movements, can 
appeal to his audience through the refinements of the moat 
exalted and artificial station, or, passing to the other ex- 
tremity of the social fabric, can suddenly throw his mind 
among some obscure race of savages, and from their rude 
habits and instinctive eloquence draw with spontaneous 
energy the loftiest pictures of man, and give utterance in 
his simple and peculiar imagery to the noblest sentiments 
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or the most pathetic emotions :* — all these faculties and 
endowments^ great and glorious as they may be, are lost to 
him who chooses this branch of our profession. He must 
forego alike the pleasures of their pursuit, and the rewards 
of their public manifestation. 

No man can ever hope to be great as a conveyancer, who 
has not thoroughly mastered the whole range of the law of 
real property. In the language of a great lawyer, to 
whose authority I always turn with pleasure, — " There are 
words of definite meaning, which leave no room for the aid 
of rules of construction, and which ascertain the objects of 
description so precisely, that no question can be raised on 
the intention they are to express. And it is only by an in- 
timate acquaintance with the law of assurances, and the 
legal import of words, that the practitioner can defy the 
sophistry of argument, or the power which leaves courts of 
justice at liberty to decide on doubtful questions in their 
discretion." 

It would be a very easy — ^but a somewhat invidious 
task to illustrate the truth of these observations, from the 
present or the past generation of lawyers. We all know 
the splendid eloquence of Lord Erskine at the bar ; we all 
know too, how he tarnished his former laurels by his in- 
adequate, I might almost say his imbecile course, while he 
occupied the highest judicial seat in the realm. If these 
political appointments, — ^and we have had some more re- 
cently, and possibly may soon have to regret the existence 
of others, — affected only the individuals whose reputation 
might suffer by the ordeal to which they exposed them- 
selves, it would be matter of little importance. But when 
it so happens that the whole tide of justice is checked 
at the fountain-head, they become an evil not of indivi- 

* The passages to which I here allude, will be easily recognized 
by those who are familiar with Lord Erskine's speeches. 
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dual, but of national moment. It is of the very last im- 
portance, that those who preside over our courts, both 
of law and equity, should be profoundly and thoroughly 
versed in the principles and practice of the courts, where 
they aifect to dispense justice,— that they should pos- 
sess a great and commanding character of intellect, — 
and that they should act under the influence of that stub- 
born integrity of morals and of puqaose, which disdains 
alike the common solicitations and the common amusements 
of hfe. 

Such men have presided over our courts, and very re- 
cent times would furnish us examples of some whose learn- 
ing was unrivalled, and whoeeminds were as commanding 
as their integrity of purpose was stubborn and unbending. 
Some of them yet live among us, and will long survive in 
the regard and memory of posterity. It is not impossible 
that at no very distant period I might add to this catalogue 
another name, already embalmed in his country's gratitude. 
When, however, it does happen that the seat, which he 
now fills with such matchless ability, shall have become 
vacant, I do hope, for the sake of the profession, — for the 
sake of the country, — for the sake of justice, speedy, and 
efficient, and adequate justice, — that the government will 
invest no mere politician, no mere nisi prias advocate with 
its duties and its honours, however brilliant his eloquence 
was, or however tranquil his deportment now. If energy of 
character, if matchless learning, if a knowledge of practice 
as perfect as ever was possessed by any lawyer that ever 
walked the courts of equity, if a judgment which never 
errs, — if these be wanting, they may be found without tra- 
versing beyond the pale of our courts of equity. 

But I am departing from the object whicli I proposed in 
this inti'oductioii, which was rather to speak of the lan- 
guage of conveyancing,— its character and its defectw. 
With rogard lo the last, they may mH he resolved into 
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ohe, the extreme length of modem drafts^ for in point 
of accuracy and precision^ they can be rarely improved. 
That their length, is a great evil, no one feels more 
strongly or regrets more sincerely than I do; it is 
an evil, however, which it will be very dilKcult to re- 
form. It is quite clear, on the one hand, that the legis- 
lature cannot reach it : — ^it is equally clear on the other, 
that the most learned and cautious conveyancers^ — those in 
fact on whom the client can repose the most confidence, will 
resort to abridgment and change very sparingly, and will very 
reluctantly depart from established forms, — ^knowing how 
slight a matter may shake the title to that property they 
have undertaken to assure. The less experienced may resort 
to abridged conveyances more readily, not altogether aware 
of the grounds on which every word of the most verbose 
form rests. Not seeing very distinctly the consequences that 
may result from a departure from established forms, he 
will hesitate less in venturing on innovation— ignorance 
may make him bold, and the love of notoriety may lull to 
rest the surmises of caution. 

I concur entirely in the truth of an observation of Mr. 
Preston's, which states nearly all that can be said on either 
side of this question : he is speaking of the deed declaring 
the uses of a fine, and justly observes " It is readily con- 
ceded that some parts of this form may be safely omitted. 
The like observation will apply to almost every other form 
in general use ; but the importance of adhering to correct 
forms, which clearly and obviously express the intention, 
and render it free from all ambiguity and nicety of criticism, 
will reconcile a prudent practitioner to its adoption, except 
in particular cases, in which it is the first object to keep the 
expense within as narrow bounds as possible." 

While on this topic, I cannot pass on without expressing 
the satisfaction with which I have perused the " Sugges- 
tions of Mr. Tyrrell on the Laws of Real Property," — a 
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work recently printed for private circulation, and containing 
the substance of the author's communications to the com- 
missioners. Without being prepared to concur in all that 
he has written, I enter, nevertheless, into a very consider- 
able portion of his views. I agree with him in thinking, 
that a code, or a digest, would be equally impractible, 
and that the reform, whatever it be, must be made by 
separate legislative enactments applied to the several defec- 
tive partsof the system. To that admitted evil, the extreme | 
length of conveyancing, Mr. Tyrrell has adverted in con- 
siderable detail, and suggests, as a remedy, that certain 
general forma should be propounded by the legislature, 
which he thinks, without any compulsory enactment 
(which is plainly impossible), would soon be generally \ 
adopted by the profession. This, I take to be one of the 
most questionable parts of Mr. Tyrrell's suggestions, 

A remedy proposed by others is to do away with the re- 
citals, which I think equally objectionable, because, as the , 
title to land must always, in a state of society like ours, 
depend on a series of written instruments running over a 
considerable period of time, I think it essential, that the 1 
connection between them should be clearly shown, which i 
can only be done by means of recitals. Others have pro- 
posed to get rid of the covenants for title by declaring, such 
covenants to be implied in the words "bargain and sell" or 
by some equivalent expedient ; — this is still more objection- 
able, for, of all kinds of legislation, that, I think, is the very 1 
worst which is employed in expounding and attempting to j 
fix the meaning of words. However great this evil may b&, j 
I am clearly of opinion, that very little can be done towardef 1 
effecting a remedy, except by conveyancers themselvea. 
Something would be done if the legislature could regulate J 
the conveyancing costs of solicitors, and make them, in some' ' 
considerable degree, independent of the length of the deed. 
The conveyancer would then be at liberty to frame his drafts 
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briefly, or as much in detail as in his judgment, was com- 
patible with the attainment of his object. And if this was 
aided by a spirit of liberal construction in our courts of law^ 
then it is not improbable that in a few years this enormous 
evil would work out its own remedy. 

Should the practice of short conveyances, which has now 
in some degree begun to be ventured on by the rash and in- 
experienced ever prevail to any considerable extent, our 
books of reports will probably some few years hence furnish 
ample illustration of its folly. A case of this kind occurs 
to me ;* the draftsman, instead of assigning a lease by in- 
denture in the usual form, and making the assignee covenant 
to pay the rent and perform the covenants of the lease, as- 
signed the lessor's interest by deed-poll, subject to the rent 
and covenants contained in the lease. There was a breach 
of the covenant to repair ; the original landlord recovered 
against his lessee in the usual form, — but when the lessee 
sought to recover contribution from his assignee, instead of 
being able to resort to his proper remedy by action of cove- 
nant or assumpsit, he had to try a point of pleading, and 
determine whether a lessee can, in such a case, maintain 
action against his assignee for damage arising from the 
breach. Mr. Justice Littledale quietly said, that no similar 
instance could be found in the books ; but his lordship will 
be at no loss to find abundance of them if this practice 
get into more general adoption. 

The language of conveyancing will vary with the mental 
energy and cultivation of the draftsman. If deeds often 
appear to be long, and obscure, and confused, and unin- 
telligible to ordinary readers, this is not to be ascribed to 
any inherent perverseness in the language of conveyancing. 
If many men are incapable of writing an ordinary letter, or 
expressing their sentiments on the commonest topics with 
propriety, how is it to be expected that they should succeed 

* Bamett v. Lyncb. fi '^raw. 660. 
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any better, when they are employed in drawing up the com- 
plex and important documents which affect the transfer 
of landed property 1 If a man be incapable of putting 
together, with ordinary force and propriety, a thought 
on any other topic, how can he bring together into one clear 
and distinct concatenation of detail, the various circum- 
staneea and facts which are required in a deed effecting 
a transfer of property under complicated or adverse cir- 
cumstances ? 

How many particulars are often necessary to be stated 
in the progress of an instrument, in order fully to disclose 
the nature of the transaction, and connect it with those in- 
strnments which record the former title of the property. 
If these particulars be thrown in at random, if they be 
imperfectly stated or badly arrranged, why, of course the 
deed becomes obscure, and possibly unintelligible to any 
but those who are thoroughly acquainted with the state 
of the title and who understand the technical operation 
of a deed, — and then, to be sure, all the mischief arising 
from the ignorance or incapacity of the draftsman is 
thrown upon the jargon of the law. 

The best, and perhaps the only solid basis for the formation 
of a good draftsman, is a logical and well disciplined mind. 
He who is deficient in either of these conditions, may indeed 
blunder through his business by the help of his precedent 
books, but he can never hope to attain to that strength 
compactness and accuracy of technical language, which 
have raised the drafts of Butler, Preston, and Sanders, to 
such just celebrity and pre-eminence. 

It is a very common, but a very idle notion, to suppose I 
that drawing deeds, or other instruments connected with 
legal proceedings, ia a mechanical art, unconnected with 
any previous habits or cultivation of intellect, — and that a 
man may be a very good draftsman and yet totally in- 
capable of expressing his ideas on any other subject. 
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The best draftsman, however, it may be safely assumed, 
will always be, cceteris paribus^ the writer who can express 
himself most copiously and rapidly on ordinary topics. 

Let us look at the subject in this way,— what is a deed ? 
It is either a partial or complete disposition of property. 
Suppose the latter. The mere mechanic,— -for I can designate 
by no other appellation the unlettered disciple of form^— 
has no other resource, than to look into his precedents, often 
of course in vain, for the bridge which is to carry him 
over his difficulty. He, who has learned to think, before 
he attempts to draw a deed, falls back upon his own re- 
sources, analyzes the transaction which he is to record, as- 
certains clearly the objects which he has to accomplish, and 
then deliberately and at ease, decides upon the means by 
which their several difficulties may be surmounted : In the 
first place, he must have all the parties who either part with 
or receive any portion of interest either legal or equitable 
in the property to be conveyed, whether as grantors or 
grantees, and these he arranges in a suitable manner.— 
Next he connects this deed with that which constitutes 
the link preceding that in the title, and must therefore 
state, as preliminary matter, all those facts which are ne- 
cessary to clearly shew this connection. Next he must 
find operative words sufficient to convey the interest that 
is to be disposed of, — then he must to introduce the special 
provisions (if there be any), which the parties may have 
agreed upon ; — and lastly the usual covenants or clauses, 
whatever they may be. How easy is it for a man who has 
learned to reason and divide, to fill up all the necessary 
details and give them that order and neatness of expression, 
which would render them plain to the most careless reader, 
and which constitute the true beauty of this as of every other 
species of composition. 

The same principles apply to the drawing of a bill in 
equity. Every thing necessary to make out the plaintiff's 
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claim should be stated ; what is necessary is matter of 
legal knowledge ; to know how to make the statement is 
matter of intellectual capacity and cultivation. 

Some of my readers possibly may smile when I speak of 
elegance and taste in the composition of a deed : I venture 
nevertheless to affirm, that no didactic composition what- 
ever affords greater scope for those faculties and attainments 
of the understanding which lay the only solid foundation 
for accuracy and beauty of composition. A draft, rightly 
executed, ought to read with as much clearness, as a 
well-written passage of history. The attainment of this can 
only be accomplished by a mind familiar in the expression 
of its own ideas,— logically and spontaneously clear in its 
conceptions, — thoroughly skilled in the principles of law, 
—and thoroughly adept in the application of them to those 
modes of conveyance which may at once most clearly and 
simply effect the proposed intention. 

It is not an uncommon, but it is a very idle and silly 
notion, that any man may be a good conveyancer, who 
has a sufficient supply of good precedents. It would be 
just as reasonable to suppose that a man might be a good 
carpenter because he possessed a saw, a hatchet, a mallet, 
and an adze. This notion was as prevalent possibly, or 
more so then than it is now, when the Touchstone was 
written. The author of that work ridicules it with suf- 
ficient severity in the quaint style and peculiar humour 
of those days ; and concludes with an observation 
which deserves the most serious attention : — ^^ But if 
they tell me they have .good precedents, I will tell them 
that a good conveyancer must be as well able to judge 
of the validity of the title, and primitive estate of him that 
is to convey, (which a man can never do without knowledge 
of the rules of law) as to make a derivative estate and con- 
veyance by a good precedent ;" and after bestowing a tole- 

d 
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and comprehending its in ence on the state of the title, 
or at least the doubt to which it exposes the title." 

"This degree of skill is to be attained only by an en- 
larged and EXTENSIVE COURSE OF READING; by di- 
gesting, and preparing to apply, the bulk of the laws 

ON REAL PROPERTY." 

If we observe farther, that to all this must be added a 
thorough knowledge of the law of evidence, — and no 
inconsiderable knowledge of the principles and prac- 
tice of the courts of equity, — it will not be difficult to 
conceive that the learning necessary to the careful and 
successful practice of a conveyancer, embraces a field not 
only more intrinsically difficult, but more extensive and 
embarrassing, than is or can be needed in the practice 
of any other branch of the profession. 

There is, and always has been, a class of men who ex- 
haust their ingenuity in contriving how small a portion of 
knowledge may answer a given end, instead of spending 
their time in enlarging the sphere of their attainments. To 
such men I do not write, for with them I have no sym- 
pathy ; but I address myself rather to those who, in the 
expanding view of increasing knowledge, find new sources 
of happiness and usefulness, — who regard our profession 
not as a mere instrument for accumulating wealth, but who 
look at it as a means of elevating the character, of liberal- 
izing the mind, of warming the affections and of enlarging 
the sphere of our action. To men with minds so consti- 
tuted, the attainment of knowledge, like the indulgence of 
the pure and lofty feelings of our nature, brings with it 
ever its own reward ; it may extend our views, but it 
teaches us to moderate our desires; it may raise our hopes 
and enlarge our wishes, but it enables us to bear in peace 
the disappointment of the one, or the narrow sphere within 
which the other may be bounded. 
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1, Precautions as to Title, 

In stating a case for the opinion of counsel on a doubtful 
point, it is very material to take notice whether it is in the 
case of a mortgage or purchase, and whether it is on a dispute 
between two parties Ukely to litigate, for the former should 
run no hazard. If the doubt arise on a settlement, or a 
will (particularly the latter), generally a copy of the settle^ 
ment or will should l)e sent with the case. 

Where a person wants to make a will, or sell an estate, 
it is advisable to have the title inspected by his counsel, as 
it may prevent much mischief; for if, on examining the 
title on the part of the purchaser, any great defect should 
be discovered, so that the purchase could not be completed, 
the defect becomes known to the purchaser's agent, and 
thus the estate may be lost. 

NOTE. 

Where the title deeds are not given up, much greater circum- 
spection is necessary on behalf of the purchaser. Lord Redes- 
dale, when at the bar, gave it as his opinion that a court of 
equity would enforce specific performance of a contract, where 
the title was founded merely on 80 year's possession, . there 

B 
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being no title deeds ; though two of the most eminent convey- 
ancers of that day contended that such a title was not marketable, 
and one of them estimated the risk of accepting the title at one- 
third of the purchase money. This point has been since set at 
rest, the Court of Chancery having decreed specific perform- 
ance, where the title rested merely on possession, and there 
were no title-deeds. " Were it otherwise," says a great lawyer, 
" a title depending on successive descents through many genera- 
tions, would be the worst title to carry to market, while in intend- 
ment of law it is deemed the safest." (I Prest, Abstr. 23.^ 

Whenever farther information may be necessary, that informa- 
tion should be procured before the opinion be written : the opinion 
should not be written hypothetically. 



2. Title should never depend on Secret Acts. 

Never make a title to an estate depend upon'any secret 
act of which you cannot have legal proof: therefore, in 
clauses of pre-emption, &c. in wills, always direct that the 
option of the party shall be sigiHfied by writing attested by 
two witnesses, and limit the time within which it is to be 
signified ; then there is not only evidence that the thing is 
done, but that it was done within the prescribed time. 

NOTE. 

Where an estate is sold in parcels, or part only of the estate 
is sold, the vendor should have an attested copy of the parcels 
included in the conveyance to each purchaser, as a cau- 
tious purchaser of another part of the estate would wish to 
ascertain that no part of the estate, previously sold and conveyed, 
was included in his purchase. Trustees should also be furnished 
with a copy of the parcels of the estates sold by them, when part 
only is sold, to prevent them afterwards assuming to convey what 
they bad previQUsly disposed of. 

It is particularly desirable to have the title to the estate examined 
when the estate is sold in parcels, and it is even desirable to have 
the form of the conveyance drawn and ready for delivery to the 
solicitors for the purchasers. 
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3. Ti//e under the Statutes of Limitation. 

In every case where possession under the Statute of Li- 
mitations is to make a title, it is very material to know if 
the owner waa under any disability, and if there was a 
lease in being, at the time of taking possession, — the pos- 
session of the lessee being the possession of him who 
granted the lease, and during such possession the statute 
would not operate. 

NOTE. 
By the 21 Jac. I, c. IH. " for qnielin°; of men's estates and 
BToiding oF anits," the first section enacts " that no person or 
persons shalt make any entry into any lands, tenements or here- 
ditaments, bnt tvilhin tKCHty yrari next after his or their right or 
title, which shall first descend or accrue to the same ; and in 
default thereof, such persons so not entering- and their heirs shall 
be utterly excluded and disabled from such entry after to be 
made;" and the second section further provides, that if "any 
person or persons that bath or sball have aucb right or title of 
entry, be at the time of the said right or title first descended, 
accrued, come, or fallen, under any legal disability, such person 
and bis heirs may, notwithstanding the said twenty years be ex- 
pired, bring his action or make his entry as he might have done 
before the act, so as such person or persons or his or their heir 
or heirs shall within ten years next after the removal of his 
disability, lake the benefit of the same, and at no time after the 
said ten years." The disability from the termination of which 
the period is to run must be uninterrupted ; and where tliere has 
been a continuing series of disabilities and one or more descents 
of the right, the first section does not give twenty years from the 
last descent ; but the entry must be made either within twenty 
years from the commencement of the right or within ten years 
from the last disability removed. (T)oe s. Jetion, 6 East, 80 ; Col- 
terrll V. DuUon, 4 Taunt. B2€ ; and see on this subject the late im- 
portant case of ToJson v. Kat/e, 6 Moore, 542.) 

The right or title must he such as enables the party lawfully to 
enter on the tenement, and therefore the period cannot begin to 
run till all prior estates, including terms for years and other 
chattel inleresU, have expired or been determined. (7 East, 311 ; 
but tec I Turn. 117.J If the right of entry be lost by the lapse of 
n2 
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time, then the only remedy left to the claimant is by a real action, 
commonly called his right of action, and this remedy also must be 
pursued within the periods prescribed by the 32 Henry 8, c. 2, or 
his right is for ever barred. 



The Statute of Limitations never runs against a person 
vv^hose estate or interest remains vested in him. 

NOTE, 

What shall be considered such an actual ouster or adverse 
possession, as prevents the operation of the statute, is often- 
times a question of great difficulty. The fine of a joint tenant, 
or tenant in common, (and, consequently, that of a coparcener) 
thougl^ purporting to comprise the whole land, will not, of itself, 
affect the estate of the conusor's companion ; nor will his simply 
taking all the profits of the land without accounting to his com- 
pai^ion, constitute su^h an adverse postessian, as will by lapse of 
time, make the claims of the latter unavailable. (Fairclaim v. 
Skackletan^ 6 Bur. 2604; and see 2 Atk. 631 ; Doe v. Hulse^ 
3 Bam, fy Cr^ss, 757. Afid see Ford v. Grey, 6 Mod, 44, I Salk» 
285, as to joint-tenets ; Prince v. Heylin, 1 Atk. 494 ; Doe v. 
Prosser, Coiop, 217 ; Peaceable v. Read, 1 East, 5C|8 ; Doe v. JB/- 
Uptt, 1 Barn. Sf Aid. 15, as to tenants in common ; and Reading 
V. Roystqn, 1 Salk. 423, as to co-parceners ; and that the disa- 
bility of one coparcener, will not preserve the title of the others, see 
Hoey. Hqwlsion, 2 Taunt. 7A\.) 

No person can he disseised of a^ undivided part of his estate ; 
(Reading v. Royston, 2 Salk. 423 ; Anon. 1 Salk. 426 ;) nor if a 
person be entitled to an undivided moiety, or third part of an ' 
estate, can he be divested of any fraction of that share, though 
he may be disseised of his whole moiety, or third part: and, 
in general, it may be considered to be clearly settled, that while 
there subsists any contract, express or implied, between the par- 
ties in and out of possession, the possession cannot be adverse. 
(Doe V. Hulse, 5 Dowl. ^ Ryl. 650 ; 3 Bam. ^ Cress. 757. J Tho 
possession of one joint-tenant may, however, be so far inconsistent 
with that of the others, that the court will presume an actual ous- 
ter. (Doe V. Prosser, Cowp. 217.) It is, however, clearly esta- 
blished that a valid subsisting lease will postpone the right of 
entry, and the lessor will not be obliged to shew the receipt of rent 
on bis part. Hovenden v. Lord Annesley, 2 Sch. $* Lef. 654.) 
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The Statute of Limitations never runs between a tmstee 
and cestui que trust, as the possession of the trustee is the 
possession of the cestui que trust ; but between a stranger 
and the trustee^ and the cestui que trust it runs. 

So the possession of the cestui que trust is the possession 
of the trustee ; but if a cestui que trust in possession make 
a feoffment, and thereby gain the fee and levy a fine, the 
fine will operate to bar his trustee ; and if the trustee be 
barred, all the celled que trust in remainder will be barred 
also, since they must claim through the trustee. 

NOTE. 

Though between a cestui que trust and his trustee no time runs, 
yet the converse of this does not hold ; and therefore if a cestui 
que trust, sell, or devise, and the vendee or devisee enter and get 
possession of the title deeds, and the tiventy years run without 
any recognition of the estate of the trustee, it seems that the 
latter is barred ; it is rarely, however, even in such a case, that the 
purchaser can be recommended to dispense with the conveyance 
of the legal estate by the trustee. 

Ai between a mortgagor and mortgagee, it seems to be esta- 
blished on the one hand, that a lapse of twenty years without any 
payment of interest or acknowledgment of the debt would bar the 
mortgagee, and on the other, twenty years' possession by the mort- 
gagee without any act recognizing the estate of the mortgagor, the 
mortgagor's right of entry would be gone. 



4. Of Title under Settlements. 

Where you purchase a title under a settlement, it is very 
material -to have all the parts of the settlement delivered up. 

NOTE. 

Wherever a deed of importance on a purchase is not deli- 
vered up, a memorandum of the purchase-deed should be indorsed 
upon it, which will be notice of the purchase to all persons who 
may become possessed of the deed in question. 

As to the clause '* all deeds,'' &c., Mr. Butler never inserts it, 
on the ground that what deeds the seller or settlor h^s are de- 
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livered up, and if he has any afterwards they may be recoyeredby 
bill in equity. *^I, however," observes Mr. Preston, ** always 
insert it, because if the seller or settlor should, after the completion 
of the sale or settlement, become possessed of any more deeds, the 
trustees or purchaser are not driven to a bill in equity, but may 
recover them by an action, which without such a clause they 
could not." (See 2 T. R, 708.; 

In marriage settlements the clause of ^* all deeds," &c., is gene- 
rally omitted, where the owner of the estate limits an estate for 
life, and so the tenant for life claims to have the possession of them ; 
but the trustees should take the deeds into their own possession, 
and would act very culpably in permitting them to remain in the 
hands of the settlor, except in those cases where only an annuity or 
some such charge, is created by the settlement. (See 2 T, R, 70S, J 



5. Title under Ancient Leases, 
The general opinion is, that to the making out of a 
good title to lands held under an ancient lease for a long 
term of years, as well the original lease as all mesne assign- 
ments probates and letters of administration, deducing 
legal interest to the person in possession, should be pro- 
duced; but that rule has been in some degree relaxed. 
Earl dem. Goodwin v. Baxter, 2 Sir W. Bl, Rep, 1228. 



6. Title under Bankruptcy, 
Where it is apprehended a person has committed an 
act of bankruptcy, a good title to his real estates cannot 
be made; for any creditor, for above £100, may sue out a 
commission at any time within five years after the act of 
bankruptcy committed, and set aside the purchase. If a 
commission be once so far dealt in, as examination of a 
single witness, it may be proceeded in, notwithstanding 
the bankrupt's death. 

NOTE. 

The law on this subject has undergone considerable change 
since Bradley laid do*< «<MHtion. By the last Bankrupt 
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Act, 6 Geo. 4, c. 16, s. 86, it is enacted, *' that no purchase from 
any bankrupt honii fide and for valuable consideration, where the 
purchaser had notice at the time of such purchase of an act of bank^ 
ruptcy, by such bankrupt committed, shall be impeached by reason 
thereof, unless the commission against such bankrupt shall have 
been sued out within twelve calendar months after such act of 
bankruptcy." 

It was held under the old Bankrupt Acts, and there is no 
reason for thinking the decisions inapplicable to the present Act, 
that if a person purchase without notice of the act of bank^ 
ruptcy, and have the legal estate either in fee or for a term of 
years, under a title prior to the bankruptcy, he is in the common 
case of a purchaser without notice, and equity will not take from 
him the protection of the legal estate. (2 Vem. 599 ; Ca. temp. 
Talb, 65; 1 Vem, 27.^ If the commission be not sued out for twelve 
months after a sale or mortgage, the purchaser or mortgagee 
will hold discharged of all claims of the assignees under the com- 
mission ; and on this ground a purchaser or mortga^^ee may 
frequently protect himself by procuring a supersedeas of a com- 
mission, founded on a recent act of bankruptcy, and procuring 
some of the creditors to take out a commission, grounded on an 
act of bankruptcy committed upwards of a year previous to the 
purchase or mortgage. A commission once issued is notice to all 
persons, and a purchaser or mortgagee cannot then protect himself 
by procuring the legal estate. Issuing the commission is the act 
of delivering it to the messenger's hands. (I Ves, ^ Bea, 39 
3 Camp. 309.^ 
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OF ABSTRACTS. 



1. Preparation of the Abstract, j 3. Material Points in the Pre- 

2. Duty of Counsel in advising I paration of the Abstract, 

on it, \ 



1. Preparation of the Abstract. 

It is very seldom that abstracts are made out with suf- 
ficient fulness. 

In preparing an abstract every recital, trust and power, 
should be stated at full length, which are to be attended 
to in preparing the deeds from it. 

It should always be stated whether the deeds have been 
executed by proper parties, and the will signed by three 
witnesses. 

It is much to be desired, that after abstracts have been 
compared with the original deeds, they should be signed 
by the persons who compared them. 

With respect to the period at which they commence, it 
should not be much less than a century. 

If the abstract begin with a recovery or fine barring an 
entail, the deed or instrument creating the entail should be 
stated. 

When there is the slightest suspicion of the land hav- 
ing been granted originally by the crown, the grant should 
be produced to shew that it was not entailed, as those en- 
tails are not subject to be barred by fine or recovery. 

When an abstract states that such a one conveyed or 
devised all his lands in such a place, it is incumbent on 
the party to shew that he was seised of the lands in ques- 
iim when he executed that deed or will. 



OF ABSTRACTS. 9 

When there is notice of debts or legacies charged on 
land, a release should be had, or/if not, compensation for 
this defect. 

When a person is stated to hav« died without issue, his 
will should be called for, if he made one,— if not, the let- 
ters of administration, as affording the best evidence of his 
having died without issue. 

Much greater circumspection is requisite, when the 
title-deeds are not delivered up, than when they are deli- 
vered up to the party. 

2. Duty of Coufisel in advising on the Abstract. 

Counsel should never rely on the expression **Jine levied 
and recovery suffered accordingly.*' 

Counsel must also attend to the parcels, and if in one 
deed the parties are said to be the same as in another, it 
should be inquired, whether they are described in the same 
manner in both deeds. 

Where the expression " to trustees to preserve contin- 
gent remainders" occurs, counsel should always inquire 
whether that limitation is restrained to the tenant for life. 

Though, in general, counsel are not accountable for what 
does not appear upon the abstract, yet this is not always 
understood by the parties interested, particularly where a 
person is employed as standing counsel for the family, &c. 
In many cases, therefore, it is proper, and in some it is the 
duty of the counsel to express his opinion, so as to take 
from himself any responsibility for what does not appear 
in the abstract. 

If counsel discover an immediate flaw in the title it may 
be sometimes proper to keep it from the purchaser and in- 
form the vendor of it. 

When further information is wanted, it is better to wait 
for it until the opinion is written, than to write an opinion 
hypothetically. 
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Counsel should always enquire, whether any mention is 
made of incumbrances in the covenant against them. 



3. Material Points in the Preparation of the Abstract. 

1. The deeds should be sorted and numbered ; and the 
abstract written in four columns thus : 

1 . Parties — Provisoes — Covenants, 

2. Recitals — Habendum. 

3. Operative part'^Uses. 

4. Parcels — Execution, &c. 

2. All deeds or documents in the vendor's possession or 
power should be abstracted, except such as have expired 
of themselves, as leases ; but a mortgage and re-conveyance, 
which is an extinguishment by the party, ought to be ab- 
stracted. 

3. Where several titles are consolidated, the most valu- 
able should be made the leading title, and should be traced 
in its course till the others fall into it. Where the title of 
freehold and copyhold is connected, the freehold abstract 
should contain the equitable title of the copyholds, and the 
legal title of the copyholds should be contained in an ac- 
companying abstract ; in all other cases it is better to have 
separate abstracts. 

4. The head of the abstract should state briefly the par- 
cels with the incumbrances to which they are subject, and 
also any qualification with which the estate is sold. 

5. The abstract should embrace a period of at least sixty 
years, even if a subsequent fine have operated by non-claim^ 

6. If the title necessarily commence with a will, some 
evidence of ownership should be produced ; and the seisin 
of the testator at the date of his will, and at his death, should 
be shewn. 

7. The title should never commence with a recovery 
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deed, a covenant to levy a fine, or a declaration of the uses 
of such fine ; but if this be unavoidable, the necessity for 
suffering such a recovery, or levying such a fine, ought to 
be shewn by abstracting the will or settlement under whose 
limitations the estate or interest to be barred by the fine or 
recovery was created. 

8. The legal estate should be regularly deduced to the 
vendor or his trustees, or it should be shewn that he has the 
means of obtaining a conveyance of it from the parties in 
whom it is vested. The equitable title should also be 
regularly deduced to the vendor. 

9. All terms for years should also be regularly deduced 
to the time of sale, or they should be shewn to have been 
surrendered or merged in the freehold. 

10. All incumbrances, by whatever means created or 
charged on the property, as rights of dower, mortgages, 
legacies, portions, powers, trusts, &c. should be shewn to 
have ceased and determined, or to have been paid off, sur- 
rendered, or released; and that such surrender, release, 
receipts, or other documents necessary to an effectual 
discharge of the incumbrance, can be produced. 

11. Trusts to be acted on should be set forth fully. It 
is not necesary to abstract the receipt clause, or the proviso 
for indemnity, or the powers for the change and indemnity 
of trustees ; but it is sufficient merely to refer to them. 

12. The descent of property, and the births, deaths, or 
marriages of parties, must be accurately stated with full 
particulars of dates, places, names, additions, and other cir- 
cumstances necessary to their identification, and supported 
by proper certificates of baptism, marriages, and burials. 

13. It should be shewn, that the title deeds are in the 
possession of the vendor, or within his power ; and that he 
can obtain attested copies where the purchaser is entitled 
to them. 



CHAP. IV. 

OF D£EDS. 



1. Of the Parties. 

2. Of the Recitals, 

9. Of the Consideration, 

4. Operative Words, 

5. Parcels, 
^, Habendum, 

7. Of the Execution, 

8. General Observations on the 

Language of Deeds, 

9. Of Incumbrances, 



10. Of Terms for Years, 

11. Covenants for Title, 

12. When that, which may be 

done by one Deed, should 
be done b^ two, 

13. Of Enrolment, Cancella- 

tion, ^c, 

14. Of the Inspection of Deeds 

and other Instruments in 
Writing, 



1. Of the Parties. 

JcliVERY person who gives or takes, by his own contract, 
the property which is the subject of the deed, should be a 
party to it. 

Not only should every person taking an immediate or 
actual estate in possession be a party to the deed, but even 
where persons take only in remainder, it is proper to make 
them parties, — ^and they must be made parties, — ^if it be in- 
tended that they are immediately to be bound by the con- 
tracts of the deed. 

It is sometimes very desirable that particular persons, 
who neither give or receive by the deed, should be parties 
to it, merely for the purpose of affecting them with notice 
of the contents of it, and preserving incontrovertible evi- 
dence of their having that notice, — as where first mortgagees 
are made parties to a second mortgage. 

Generally speaking, it seems advisable to make the par- 
ties stand in the order in which they are to act under the 
deed. 
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NOTE. 
The parlies shonld be in ttiis order : — the conveying berore the 
receiving parties ; the legal before the equitable owner; the free- 
hold before the chattel tenant ; persons having estates, before those 
having mere rights; and these latter beforo consenting parties: 
the vendor follows the whole of the conveying parlies, but the pur- 
chaser precedes the parties on iiis behalf ; trustees of the fee come 
beforo trustees of terms, and these according to the priority of tlie 



Sometimes a party stands in two capacities, in one of 
which (for instance) he is d. joint party with others, in an- 
other he stands by himself; or in one, is executor to one 
person, and in another is heir-at-law to another person: 
in such a case the modern practice, especially in great 
concerns, is to make him party in as many parts as he 
has distinct characters. 

Where many parties are united in, or claim under, one 
title, they should be classed under the same division, 

In modem deeds it is not unusual to describe at some 
length the character and situation of the parties to a deed, — 
a practice more troublesome than useful, except where the 
transaction is small, for then a description of this nature 
may serve the place of recitals. 

The party's place of abode is often stated in too short 
and indistinct a manner. 

It sometimes happens when the contents of a deed are 
extensive and com phcated, that persons object to be parties 
to it, lest by their being so tjwrt they should be considered 
as bound by the recitals, or by the effect of the deed, 
and the objection has sometimes been allowed. It seems, 
however, to be clear, as a general rule, that none of 
tlie parties would be considered as bound further than he 
appears from the evident import of the deed to have agreed 
to be bound, and the general expression, " it is hereby i 
agreed and declared," woidd be considered to affect those 
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only who are immediately interested in the agreement ; but, 
at all events, a general clause may be inserted, which by 
referring each distinct part of the deed to the person par- 
ticularly interested in it, will obviate every objection. 

Trustees, to whom terms of years are assigned, are not, 
in general, sufficiently described. 

In family settlements, the parentage of the parties should 
always be so far stated, as to shew how the immediate 
party is related to the person making the last settlement ; 
and it is always desirable that the principal family deeds 
should state the family descents. 

These observations, it will be seen, apply much more to 
deeds of a durable and permanent effect, as purchase- 
deeds, marriage-settlements, &c. than to such as are of a 
temporary nature, as annuity-deeds, &c. 



2. Of the Recitals. 

When a person is party to any instrument, on account 
of any particular estate and interest he has in the land or 
by reason of any trust reposed in him, it is usual to recite 
the deeds to shew the nature of the estate or trust ; and 
common sense requires that what is necessary to shew the 
object of the deed should be stated by way of recital. 

When trustees convey, it is absolutely necessary to state 
so much as authorizes them to make the conveyance in 
question. Thus, if A is originally a trustee for jB, and C 
afterwards becomes intitled to the benefit of the trust, the 
instrument or event which gives rise to this change in the 
beneficial interest should appear on the face of the deed : 
a general statement that C is so intitled is not sufficient. 

When a deed has been executed, and another deed is to 
be prepared, which recites the first deed, and the nature of 
the second requires only that the estate raised by the first 
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deed, or the immediate rights or interests raised under it 
should be stated, it does not seem necessary to recite any 
thing more than the general operation of the first deed. 
Thus, if a person, having his estate encumbered with 
jointures, portions, mortgages, annuities, limitations, and 
other incumbrances, executes an instrument by which an 
entire new arrangement takes place, it seems nugatory to 
recite, in any future deed, the anterior estate of incum- 
brancers. For the same reason it is unnecessary, generally 
speaking, to recite the motives of the deed in recital, — as, 
for instance, if there is to be a recital of a mortgage, there 
seems no reason to recite that the mortgagor wanted the 
money, and applied to the mortgagee to lend it him. And, 
indeed, it may be laid down as a very general rule, that 
there should not be a recital of recitals. 

It is better to recite deeds as principal deeds, than as 
recited deeds, if the party has the original deeds, or can 
depend on the recital of them ; but if he has not the deeds, 
and cannot depend on the recital of them with which he is 
furnished, then it is better to recite them as recited deeds. 
Thus, if it is necessary to recite several deeds anterior to 
the year 1790, and also to recite the deed of 1790, which 
deed of 1790 contains recitals of all the former deeds, if 
the party think those recitals may be depended upon, he 
may insert those recitals as the immediate recitals of the 
deeds themselves ; but if he cannot depend upon those, re- 
citals, he may begin with the last deed, and state that as 
reciting the former deeds. 

There is a difference between the direct recital of a deed 
and the effects of the recital of that deed. In the former 
case the language of the original recital should be rigidly 
adhered to, in the latter a greater latitude is allowable. 

In the recital of Chancery proceedings, it may be su£S- 
cient to recite the general result of them, but with a full 
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recital of the immediate order of the court under which the 
deed is prepared. 

When a term of years has once been assigned to attend 
the inheritance, there seems no reason to recite more than 
the deed creating the term, and the deed ultimately assign- 
ing it ; but in this, as all other cases, it should be shewn 
on the face of the deed that the trustee in whom the term 
ultimately becomes vested, is justified in the making the 
then actual assignment of it. 

Recitals should never be framed in such a manner that 
they may at any future time mislead the reader^ of them; 
and, therefore, when a jointure is charged upon an estate^ 
and a part of that estate becomes the subject of a future 
deed, it is proper to recite that that part, and also other 
estates, are charged with the jointure. 

There is generally an introductory recital to shew the 
immediate object of the deed. This may be done either 
by stating the heads of the proposed contents of the 
deed, or by referring them : as, for instance, it may 
be recited, that ^^ A hath agreed to limit his estate to the 
*^ use of himself for life ; remainder to his sons successively 
^' in tail male ; remainder to B for life; remainder to his 
'* sons successively in tail-male :" and " that in considera* 
^' tion thereof B hath agreed to limit his estate to the use 
^^ of himself for life ; remainder to his sons successively in 
'^ tail male ; remainder to A for life ; remainder to his sons 
" in tail male.'* This was practised by the late Mr. Booth. 
The other mode is to recite that ^' A hath agreed to limit 
^' his estate to the uses thereinafter mentioned, and that 
" in consideration thereof B half agreed to limit his 
^^ estate to the uses thereinafter mentioned.'' The latter 
mode seems the most proper if the uses of both estates 
appear upon the deed, or if the uses appear on separate 
deeds, and those separate deeds remain in the hands 
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of the same party; if not, the first mode is preferable. 
An introductory recital seems to be almost necessary in 
those cases where the motives of the deed are acts already 
done, or where the acts on which the consideration <arises 
consist of various transactions, or arise from instruments 
which by their nature must be delivered over to third per- 
sons, as bonds, mortgages, 8cc. Upon the whcde, therefcNre, 
it may be laid down as a general rule :-— 

1st, With respect to the grantee, that if the deeds deli- 
vered over to the party are of themselves sufficient to ena- 
ble him to defend or enforce his title at law or in equity, if 
necessary, no recitals are essential to his security^ and 
therefore the recitals which are introduced may, in this 
case, be very short. If on the other hand his title depends 
on circumstances which do not appear on the face of 
the deeds delivered to him, these .circumstances should b^ 
fully stated in the re^^itala. 

2dly, With respect to the grantor, enough sbould appear 
on the face of the deed to justify him making the convey- 
ance ; and, therefore, as has been observed before, if a trustee 
convey, the deed creating the trusty and the subsequent 
acts which alter the object of the trust, should be stated. 

Generally speaking, the deeds should be recited accord- 
ing to their date ; but when there are distinct transactions 
to be stated, independent of one another, it is sometimes 
usual to go through the recital of each chain of transactions 
in succession. 



■p^ 



When a lease and release are recited^ and the seeit^ 
«peaks of the united operation of both, the ,expi:essioa 
ishould be, that by those indentures the lands in question 
were " conveyed.;" when in the recital the lease is dropped^ 

4C 
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SO that the operation of the release only is spoken of^ the 
expression should be " grant release and confirm/* 

The word " limit'* seems to apply rather to the uses de- 
clared by the conveyance than to the lands conveyed. It 
is therefore inaccurate to say that by deeds of lease and 
release the lands were ** limited" to A and his heirs^ to the 
use of B and his heirs/* — the expression should either be 
'^ that the lands are conveyed to A and his heirs to the use 
of B and his heirs/* or immediately that the lands were 
limited to the use of B and his heirs. 



A fine and recovery operate as a conveyance; and, there- 
fore, it may be said that by the fine or recovery the Iand» 
were " conveyed'* to the conuzee or recoveror, but if the conu- 
zee or recoveror is passed over it should be said that by the 
recovery the lands were " limited** to the uses in question. 

In reciting a fine and recovery the deed making the 
tenant to the pracipe and the deed creating the uses form 
one conveyance ; it is, therefore, sufficient to say, that by 
those the lands were ** limited'* to the uses in question. 

When lands are conveyed to A and his heirs to uses, it 
is of course inaccurate fco say, that they are '^ conveyed 
unto and to the use of A and his heirs,'* the use not re- 
siding in him but being limited over. 



In the recital of powers it seems unnecesi9ary to recite 
any thing further, than to show that the exercise then in- 
tended to be made of the power is warranted by it : thus, 
where an estate is held under a power of sale and exchange, 
it is unnecessary on a sale to recite either so much of the 
power as respects the exchange, or any of the directions for 
the application of the money ; so if a jointure is to be created 
by deed, it seems unnecessary to particularize the formalities 
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prescribed by the power for the creation of it by wiU. 
Where a deed is voluminous, it is usual to introduce such 
recitals as serve to keep up a chain of transactions in the 
reader's mind* Thus, after mentioning the death of one 
trustee of a term, it is usual to say that thereby the lands 
vested in the surviving trustee for the residue of the ternu 
In the same manner, in reciting a common recovery, it may 
be said that by it, the intail created by such a deed, and 
the remainders expectant on it, were barred, and the lands 
limited and assured to the use of A and his heirs, subject 
to the jointures, portions, and charges, &c. 

When a power is intended to be exercised, and the uses 
to take effect in default of such exercise are not such as 
authorize a conveyance from the parties, it seems unneces- 
sary to make any mention of those uses. 



" Grant, release, and convey," — more proper to be used 
in the recital of a deed, than *' convey and assure/' (/3) 

In the recital of a lease and release, it is conmion to say 
that the release is of three or four parts. This is inaccu- 
rate, as a release must be between the releasors and releasees, 
and consequently can be of two parts only. It is therefore 
more accurate to say by mdentures of lease and release, the 
indenture of release being, for example, of three parts. 

In assignments a lease is recited according to the order 
of the clauses ; in other instruments it is sufficient to state 
the effect, as that by indenture, &c. all, &c. were, &c. 

When parties are beneficial owners, their description should 
be recited at length ; when they are trustees, or merely par- 
ties joined proform&y they may be stated as shortly as pos- 
sible. 

In reciting a settlement for the purpose of revoking it, it 
is not the practice to recite the limitations at length, unless 
some are intended to be excepted. 

c2 
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Where a person has a power of appointment by virtue 
of an act of parliament, a recital of the act is quite un- 
necessary, as it is of record and cannot be lost, — enough to 
^3ay, " in pursuance and by virtue of an act made in the 
year, &c, and powers thereby given and all powers, &c." (]3) 

Where a conveyance is recited in trust to sell and only 
part to be sold, in stating the parcels, say — *^ the manor or 
reputed manor of D with the rights, members, and appur- 
tenances thereof, and also several messuages, farms; 8cc. in 
the said county, whereof the capital messuages, farms, 
lands, &c. herinafter mentioned to be hereby granted and 
released are part and parcel, were &c." 

There is no doubt but recitals might in general be greatly 
shortened; but in this, as in every other innovation on 
settled forms, great caution should be used. 



3. Of the Consideration. 

The consideration of a deed should be very fully ex- 
pressed, and if it be very complicated, — ^better to express 
it by way of recital than in the operative part of the deed. 

If there are no considerations but those expressed, the 
expression, ^^ and for divers other good causes and valuable 
considerations,*' should not be inserted. 

Sometimes a fictitious consideration is inserted in one 
deed which is explained by another deed ; but it is hardlj 
possible that a case can arise in which this is prudent. 

A consideration in money is necessary in no other case 
than a bargain and sale. (/3) 

NOTE. 

Even a bargain and sale does not require a pecuniary congider- 
ation : it is sufficient that there is a valuable consideration, as a 
horse, rent, &c. ; even the reddendum of a pepper-corn rent is 
sufficient. 
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4. operative Wvrds. 

It is Heedless to say that proper words should alwiiys be 
made use of. 

The words " appointment and release" arc sometimes 
mixed together in the same operative part, this is always 
irregular, and Bometimes materially wrong. 

In the transfer of mortgages in fee, the word " assign" 
is commonly made use of, instead of the words " grant 
and release." This is very inaccurate, but there is no doubt i 
of its sufficiently operating in the manner intended. 

When trustees and the owner of the estate join in the 
conveyance, it is the general practice to make trustees con- 
vey without the word " grant," and to qualify their convey- 
ance by the expression " according to their respective 
estates or interests, and so far as they can or ought to do 
at law or in equity." This is done from an apprehension 
that the word " grant" implies a warranty, but this ap- 
prehension is entirely groundless. Co. Lit. 384, a (n). 
But where these qualifying expressions are used care 
should be taken, in the covenant against incumbrances, to 
make the trustees covenant absolutely " that they have 
done no act to encumber," and not to covenant " tlmt they 
have done no act to prevent their conveying in manner 
aforesaid," as that in fact amounts to nothing. 

" Grant," the proper word to convey rents, reversions^ ' 
&c. and other things that properly lie in grant ; and i 
there can be no objection thereto on the part of the trus- 
tees, where there are covenants, because it can in that 
case create no warranty either express or implied. (/3) 

The word " grant," is as proper a word to convey leasee 
hold as freehold property. fPfrCoHW,./,, I //. B/, :27 J ()3)' ' 

A, by deed, "grants bargains sells assigns and sets 



22 POIJNTS IN CONVEYANCING. 

over leasehold for lives to jB, his heirs, and assigns,*' 
without a lease for a year, he himself being in actual 
occupation of the lands, — ^the deed is totally void, as 
there is no reversion for the word " grant" to operate upon^ 
but it might operate as a bargain and sale, if inroUed within 
six months. (/3) 

In a deed which is to operate as a covenant to stand 
seised to uses, every person, appointed to take a use under 
such conveyance, must on the face of the deed appear to 
be in blood and kindred related to the covenantor, or to be 
the husband or intended husband or wife of the person so 
related, — ^therefore if there be a leasing power and lessee no 
relation of covenantor the lease will be void. (jS) 

In an assignment of an annuity the word ** grant" must 
always be used, as it is doubtful whether the annuity will 
pass without it. (/3) 

Where a house or close is part freehold and part copy- 
hold, say in the coveyance of the freehold, " so much and 
such part of the said messuage and close, as is freehold 
and not held by a copyhold or customary tenure." (/3) 

In the lease for a year, and generally in all bargains and 
sales, the proper words are " bargain and sell," with any 
other words. (/3) 

Conveyance of " all that manor and rectory, &c. exc^t 
the tithes and hereditaments, parcel of the said manor and 
rectory hereinbefore limited to A. J3.," — the exception in 
any future conveyance unnecessary, for the tithes, &c. are 
by the exception severed from the manor. (/3) 

NOTE. 

On the same ground where A conveys to B, with the -exception 
of any particular lands, and B afterwards conveys, by refer^iee^ 
all the lands conveyed to him by A, there is no necessity to men- 
tion the exception, and such mention would in fact be improper* 
In the purchase of a rectory impropriate, there should be a cove- 
nant that the grantor has not discharged any of th« lands in tii« 
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parish from the payment of tithes, or conveyed away, or extin- 
guished the tithes of the lands of the parish, with particular excep- 
tions, if there he any. 



A releasor, in an indenture of release, must always be a 
bargainor in the bargain and sale, or else it is void as to him ; 
for no estate or interest can pass by release without a pre- 
vious possession, either in law or in fact, in the releasee. (j3) 

V 

5. Parcels. 

It is never necessary to describe the parcels at length, 
except when they are intended to pass by the deed. Thus, 
if a person entitled to a sum of money under a term 
assign that term, there is no necessity to describe the 
parcels of the land in which that term was created. The 
boundaries should be mentioned in purchase-deeds, but 
thid does not appear to be necessary in setlements. 

Although where a person is seised of a manor, and of 
lands within that manor, the lands would pass under the 
word manor, yet it may happen that they are severed from 
the manor, and therefore it is proper to mention expreissiy 
the lands within the manor. 

In describing the parcels, three things should be at- 
tended to : — 1st, That the description be sufficiently com- 
prehensive, — 2nd, That it be sufficiently descriptive to as- 
certain the lands, — 3d, That the description in the actual 
deeds be connected with the description in the former deeds, 
so as to shew the identity of the lands throughout the title. 

Sometimes trustees and. mortgagees refuse to convey 
lands by any other description, than that by which the 
lands were conveyed to them ; there is not much reason 
for their apprehension on this account, particularly as qua- 
lified words may be made use of, which confine the lands 
in question to the lands originally conveyed to them. 
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The Ibllowing mode is sometimes used:—- The trusteed 
dre made to convey in a distinct operative part, *' all such 
of the lands conveyed to them" as are afterwards con- 
veyed by the owners, and then the owner himself convey* 
the lands by a distinct operative part. 

All persons who have the legal or equitable fee should 
join in making the lease for a year, and the conveyance* 
If, however, the person having the legal estate convey it 
by the direction of the person who has the equitable estate, 
it is sufficient. A being equitable tenant for life, B, who 
was seised of the legal fee^ conveyed it by his direction to 
tenant to the pracipe, but A himself did not join in the 
conveyancey— Serjeant Hill and Mr# Houson doubted of it» 
validity, but Messrs# Feamcy Hargreave and Butler were 
clear it was good, and the title was accepted. 

As a map seems to be the clearest method of ascertain- 
ing the parcels in question, it seems rather surprising, that 
it is not more generally used. 

NOTE. 

A purchaser has a right to have the estate conveyed to him hf 
words sufficient to comprise and ascertain it. Perhaps he is not 
entitled to have the parcels settled by reference to a plan, if they 
can be settled otherwise ; but in the case of a London house, he 
&as a right to have the length and breadth, &c. specified with the 
most scrupulous minuteness, and if that cannot be effected withoat 
a plan, he may require one from the vendor. 



When a person buys according to a particular, he has a 
tight to all the lands mentioned in that particular; and, 
therefore, after particularizing the lands, he has a right to 
the expression of '^ all other lands/^ if any mentioned in the 
particular should be annexed by way of schedule. 

The description of parcels in a lease and release should 
always correspond. (j3) 

In the description of parcels it is more proper to say. 
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" which late belonged to such person," than, " which were 
lately purchased by such person." (J3) 

At the end of the operative part, it has become usual to J 
insert a grant of deeds, copies, 8tc. Generally speaking, 
this is objectionable, for if the deeds are delivered it is use- 
less, and if not, it is too vague. 



6. Habendum. 

If it be intended to convey the estate, subject to any in- 
cumbrances, these should be mentioned by way of reference 
in the habendum' 

Where a term, or rent-chaige, is conveyed to a grantee," 
with an intent to merge it in the inheritance, it seems im- I 
proper to insert an habendum^ as the term, or rent-charge, 
intended to be merged, can have no separate existence, and 
consequently cannot be held. 

It is sometimes practised to insert a declaration, that the [ 
grantees should hold of the chief lord of the fee ; but this 
is perfectly useless, as since the statute of quia emplores, 
the land can be held of no other person. 



7. Of the Execution. 

When a deed is executed by a power of attorney, the 
principal, and not the attorney, should be party to the 
deed. 

It seldom happens that the deed is executed by all the 
parties on the day it bears date ; and therefore, if there be 
the smallest probability that the date of the deed may be 
of importance, this should be noticed in the attestation. 

All persons should execute who are parties beneficiallif 
interested : so should trustees when their execution can 
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be conveniently obtained. It is sometimes necessary to as- 
certain the day when a particular party executes^— -in such 
a case it may be mentioned in the attestation. A party to 
a deed sometimes dies after it is engrossed but before it is 
executed : In this case, the fact has sometimes been 
mentioned in an indorsement and the representatives made 
to execute the deed ; but the propriety of this practice 
may be questioned. 

8. General Observations on the Language of Deeds. 

In some few instances, as with respect to the word *' er- 
change,^* ^^ grant ^^^ 8^c. the legal operation igf words is so far 
prescribed that they cannot be suppUed by any other ; in 
other instances some words are peculiarly proper : in the 
first instance it is absolutely necessary, in the second it is in 
the highest degree advisable to use the words in question. 

There are also modes of language adopted by the pro- 
fession, from which it is imprudent to depart : — 

1st, As they may Have their real use ; 

2dly, As they may a]|irm persons not conversant in the 
modes of conveyancing. 



Though it seems universally admitted, that the lan- 
guage of deeds is now become too verbose : it is *very im- 
prudent to deviate from the common fonn and common 
language of deeds, and is as unsafe to add to, as to 
subtract from, the common form of deeds. The danger of 
deviating from the usual form may be instanced as fol- 
lows:— 

The tautology of the law is no where more visible than 
in the limitation of powers to express the idea intended to 
be conveyed by the words in default of appointment, but it 
may be observed — 
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1st, That the words ** deed or deeds, instrument or in- 
struments, &c.'^ were made use of to obviate the doubt in 
Diggers case, (1 Rep. 73,) whether a person, having exer- 
cised his power by one deed to a certain extent could 
afterwards exercise it to its utmost extent by another 
deed? 

2dly, The words, " with or without power of revoca- 
tion," are inserted to obviate a doubt whether, without an 
express power, the donee can annex a power of revoca- 
tion to an exercise of it?— this however he certainly may. 
See Adams v. Adams, Cowp. 651 ; Walpole v. Lord Con" 
way Barnard, Cha, 163 ; Hjunningham v. Moody, 1 Ves. 
174 ; Doe v. MdHin, 4 Term Rep. 39. 

3dly, That the words " until appointment" are inserted to 
obviate the doubts which might arise, whether the ulterior 
use is vested, until divested by the power, or suspended 
untu the power is exercised, or becomes incapable of being 
exercised ? In this case the law is not yet clearly settled. 
Cunningham v. Moody, I Ves. 174. , 

It is, however, at all events, sufficient to say, " in de- 
fault of and until appointment, add so'-fa/ as the appoint- 
ment, if incomplete, shall not extend." 



The expression *' hereby released, or expressed, or in- 
tended so to be," gitve rise to an interesting controversy, 
well known aidong conveyancers, between Duane and 
Bradley, on the conveyance under Mr. Maire's wilL 
Mr. Booth used the expression " granted and released, or- 
expressed or intendea so to be;" Mr. Feame "hereby 
granted and released, or expressed and intended so to be ;" 
Mr. Sidebotham, "hereinbefore mentioned to be hereby 
released f^ and Mr. Bradley, " hereinbefore mentioned and 
intended to be hereby released." 

Where an undivided part of an estate is conveyed, the 
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word " released" must not be applied to the lands, but to 
the undivided moiety. 

The word " said" is applicable to any thing that has 
been mentioned before. The word '' same," when two per- 
sons or two things of the same name have been men- 
tioned, and it is intended to denote the one last mentioned. 
The word " aforesaid" is used in the mention of that 
which has been before mentioned in a much earlier part of 
the deed. The words " hereinbefore mentioned" apply to 
that which lies at a still greater distance. 

If the person or the thing in question be otherwise de- 
signated, it is unnecessary to use any of those words: thus 
it is unnecessary to say the said hereby released premises. 

The word ** premises" means that which has been before 
mentioned ; and, generally speaking, is used to signify lands 
before-mentioned ; of course it should not be used in the 
recitals as applicable to lands, unless they have been before 
mentioned. 

9. Of Incumbrances. 

The practice in the profession is to take no notice in the 
conveyance of the inheritance of any charges, but those 
which are made by or upon the inheritance itself. (/3) 

It is generally more advisable to take assignments of 
judgments to attend the inheritance^ than to discharge 
them by acknowledging satisfaction on the record. (j3) 



10. Terms of Years. 

These generally follow the habendum, but if any clauses 
are annexed to the limitations themselves, as clauses for 
shifting the estate on the accession of another estate, or to 



compel the parties to take a particular name, these should 
precede the terms. 

It is prudent in all cases to avoid perplexing estatea | 
with unnecessary terms. (/3) 

If a terra is duly assigned to attend the inheritance it is no 
incumbrance, and so need not be excepted in conveyance 
of inheritance, — therefore right to omit, because, should 
this conveyance be used in an ejectment, the plaintiff must 
be nonsuited on any demise of the owner of the inheritance, 
as the very deed under which he endeavours to recover, 
will shew a previous estate to be outstanding in his 
trustee. (P) 

Where there are four or five trust terms, proper to merge 
them all except the oldest ; the loss of deeds may, however, 
make it more proper to preserve a modern one, but the 
circumstances of every case must be considered. ((3) 

In conveyances of the reversion of several leasehold 
lands in Appleton Wisk, the terms were in the latter part 
of the deeds assigned to attend the inheritance, in order 
that the intention might appear ; and that if the terms were 
not properly derived to the leaseholders and therefore would 
not merge, they might be attendant on the inheritance 
and prevent a dispute between the heir and executor, 
whether the lands of which the reversion was purchased 
should be considered as real or personal estate. (/3) 

If lessee for years purchase the reversion, the term 
becomes merged and ought to be expressed so in the 
deed ; but if (as is often the case,) there happens to be 
something wrong in deducing the estate through all mesne 
assignments or some error in administrations granted to 
the lessees or assignees, by being sued out of a wrong 
court, it is necessary to add the common declaration, that 
if any terms he subsisting which comprise the premises, 
the same shall be in trust to attend, See, i(i) 
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Where a termor purchases the inheritance of a trustee^ 
the term, without any express declaration for the purpose, 
attends the inheritance. (/3) 

Where a woman is to have an estate during her 
widowhood and until the heir attains twenty-one, it is 
proper to limit a term precedent and direct the trustees 
to pay the rents to her during so many years of the term 
as she may live and continue a widow, provided that when 
the heir attains twenty-one the term shall cease. (/3) 

NOTE. 

The limitation may be thus — " to A during her widowhood, 
and from and after her marriage to her and her assignees for 
twenty-one years, if she shall so long live, and the infant heir 
shall so lonfclive and continue an infant under twenty-one years", — 
or the limitation may be in any other form, so as to make it cor- 
respond with the intention of the parties. 



Where the right to the rents and profits of an estate 
depends on contingencies, or may shift or change or be 
forfeited, — bright way is to limit a term precedent and 
direct on what events and in what manner the rents are to 
be applied. (]3) 

With respect to terms of years, when the size of the 
estate permits it, it is highly advisable that a separate 
part of the estate should be allowed for the jointure, and 
the term of years for securing it and another part for the 
portions, and the term of years for securing them; for if 
the wife survives, it is difficult, and, when money is scarce, 
almost impossible, to raise the portions, if the lands charged 
with them are subject to the jointure: at all events, it is 
advisable that the terms of years to secure the jointure 
and portions, and the trustees of them, should be distinct. 
When the estate is inconsiderable, it seems advisable to 
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vest the whole fee in the trustees upon such trusts as will 
carry the intention of the parties into effect. 

When the power of appointing portions is exercised, it 
never should be so exercised as to suspend the portion from 
vesting in the objects to a remoter period thaa twenty-one 
years. 

When money is directed to be raised for portions under 
a term of years, care should always be taken to direct that 
the money shall not be raised or bear interest until the 
commencement of the term, without the leave of the parties 
previously intitled. — See postea, title " Portions.** 

11. Covenants for Title. 

Where a man claims under a voluntary settlement or con- 
veyance, the covenants, when he sells, should be as exten- 
sive as in the case of descents ; but if any of the family 
purchased the estate, then the covenants should only extend 
to the acts of such purchaser and those claiming under 

him. (/3) 

NOTE. 

See Duke of Rutland v. Dutchess of Rutland, 2 P* W. 112; 
S. C. cited 2 Ves. juu. 471, 644; the covenant from a person 
claiming under a voluntary settlement would carry the warranty 
of title back as to the acts of the last purchaser. Mr. Preston 
says, '^ I take it, the rule is merely to connect the chain of 
covenants, so as to make the warranty general by means of all 
the covenants. Thence I conclade, that if the person making the 
voluntauty settlement, covenants for the acts of himself'' and his 
Jteirs, when a purchaser, — and also for the acts of himself and his 
heirs and also his ancestors when he tahes hy descent, — then the per- 
son claiming under that settlement, and making a conveyance to 
anotjier person, is to be treated as a purchaser.'^ 



Where a vendor's covenant for further assurance is con- 
fined to himself and all claiming under him, that covenant 
should be unlimited in point of time ; but where he cove- 
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nants for his ancestors the time should be confined to tea 

years. (/3) 

NOTE. 

The following qualification of this covenant may sometimes be 
Qseful, '' and so as nothing hereinafter contained shall extend or 
be construed to extend to limit or oblige the said A and B or either 
of them, or their or either of their heirs, executors or administra^ 
tors, to undertake that he oj they have or hath a right to make an 
effectual assignment, or other assurance of any part of the said 
leasehold, &c.^^ 

Trustees frequently object to give a covenant for further assur- 
ance^ and it cannot be insisted on ; though many eminent and 
cautions conveyancers have suffered the covenant to remain with- 
out making any objection to it. (See 1 Ves, jr B, 12 ; 3 Taunt. 
437 ; 5 Taunt, 223. ) As to confining the covenant to ten years, 
it seems to be the practice never to confine it. (Duke of Rutland 
y. Dutches of Rutland, supra,) 



A, tenant for life, remainder to his children in fee,- 
have attained twenty-one, and some are under, — the father 
and children of age, article to sell ; the father should only 
covenant that he will procure the children under age to 
convey, if 'they should come of age in his lifetime. lu 
most cases it is advantageous to a family to agree to sell 
the whole, rather than the undivided shares of such as can 
convey; for otherwise a designing arbitrary person, by pur- 
chasing some of the undivided shares, may oblige the owners 
of the remaining shares to sell below the real value. (jjS) 

For the difference of those covenants which bind the 
land and those that do not, see Spencer's Case, 5 Rep. 

As to joint and separate covenants, see 2 Burr, 1190 ; 3 
Ch. Rep. 126 or 136. 

As to covenants for quiet enjoyment, see Vaughan, 1 18; 
Dyer, 328 ; Gilbert, 187. 

As to the construction of the words " that for and not- 
withstanding any act or deed done by the covenantor/' 
Cro. Jac. 236. 
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As to the covenant against incumbrances, see Shep. Touch. 

172. 
As to covenants against incumbrances, see 3 Rep. 19 ; 

Cro. Jac. 251. 

As to covenants not to assign, 2 Term Rep. 133. 

As to the equitable operation of covenants, see ComyrC% 
Digest, c. 2, x. 6. 

As to covenants to repair, see 1 Burr. 287 ; 1 Wils. 15. 

As to covenants and actions respecting damages by fire, 
see Co. Ldt. 71 a. 



Covenants should always be made with the persons to 
whom the estate is conveyed, and if any uses are declared 
upon it, the celles que use are entitled to the benefit of the 
covenant, perhaps by the Statute of Uses, but certainly 
under the stat. 32 H. 8, c 34. 

Practice has made it usual that in all conveyances there 
should be covenants for the title, and that there should be 
a regular chain of those covenants; and, therefore in the 
investigation of a title, counsel should see that the pur- 
chaser is furnished with a sufficient chain of covenants. 

When the estate is sold, the persons entitled to the 
money are to covenant. See Lloyd v. Griffith, 3 Atk. 264. 



12. When that, which may be done by one Deed, should be 

done by two. 

If a person conveys his estate to trustees upon trust to sell, ' 
and it is intended to create any trust respecting the money, 
these trusts should be -declared by a separate deed. 

So upon a marriage, a mortgage debt is intended to be 
assigned to trustees, the monies and securities for them 
should be assigned by one deed, and the trust declared by 
anodier. 
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So when two estates are limited to different branches of 
a family, it may be advisable to make two distinct settle- 
ments. 

It was Mr. Duane*s Practice, in cases where the property- 
was considerable, to have one will for the real estate and 
another for the personal estate : this may be useful when 
the party wishes the disposition of his real estate to be 
kept secret 

In general, when there is a settlement of real and 
personal estate, it should be made by different deeds. 



13. Of the Cajicellatioriy Inrolment, 8^c. of Deeds. 

Cancelling a deed does not divest the estate, provided 
there remain sufficient evidence of the due execution. (/3) 

The law, in some cases, allows a priority of operation in 
the different parts of a deed, in order to support it. As 
where A, having a power to revoke and limit new uses by 
the same deed,— here, though strictly upon the execution 
of the deed every part must take effect at the same in- 
stant, yet the law allows the revoking part to have a 
priority, and afterwards the limitation of uses, otherwise 
the deed would be void, as no new use could be limited 
until the old ones were revoked. (j3) 

The inrolment of a deed for safe custody makes it a 
deed recorded ; but when the original is in being, and can 
be had, such an inrolment is no evidence, being btit a 
copy on record. The inrolment for safe custody is to 
supply the loss or obliteration (by accident or time) of the 
deed, and is often advised on that account. (/3) 

Deeds conveying lands in Antigua, need not be acknow- 
ledged, except such as bar estates tail or remainders, or 
pass estates or rights of married women. (/3) 



14. 0/' the Inspection of Deeds. 
The principle on wliich the inspection of deeds is ordered, is, 
that the party holding the instrument is a trustee for the party ap- 
plying fur iiispeclion. (Street t. Browa, 1 Marah. 610 ; S.C.G Tavnt. 
302. J Hence where an instrument (a charter-party or bond for 
example) is executod by two parties, each keeping one part ; if one 
. he lost, the court will not compel the other party to produce hia 
part or deliver a copy of it in order to support an action againil 
Xifflsf^upoD the instrumeDt. (ibid.') So where a dritft of co- 
partnership-articles had been prepared by defendant's attorney, 
who, after it had been perused and settled by plaintiff, engrossed a 
(jeecf of co-partnership, which was executed and retained by defendant, 
tlie court, on application by the plaintilf, ordered the productioa 
of tbe draft, refusing that of the deed on the ground of plaintiff 
having refused to sign it, and therefore, having repudiated all 
interest in the instrument ; holding, as to the draft, that it had 
been settled by both parties as the foundation of a mutual agree- 
ment, and therefore as to it, the defendant stood in the situation 
of a trustee, and must produce it. (Batcli/fev. Bleasby,3Bing. 
143.^ Where, however, only one deed is executed, the plaintiff 
may compel its production for the purpose of the cause, although 
it may furnish evidence against the defendant; and, therefore, 
where a deed of co-partnership was prepared by defendant's attor- 
ney and executed by plaintiff alone, and no copy or counterpart 
vas ever executed, and the deed remained in the possession of 
the defendant or his attorney, the court ordered its production, 
(Marrow v. Saunders, 1 Sio. and Bing. 318 ; S.C.S Moore, 671._) 
So where a plaintiff brought an action upon a covenant in the 
assignment of a lease made between himself and defendant, and 
the deed remained in the custody of defendant, the assignee, 
though it was strongly urged that it was an unheard-of application 
to require the defendant to produce his own title, not being ille- 
gally in his possession, yet the court said, "of what use would 
the defendant's covenant be if the plaintiff could not get access to 
it!" Parlies, iu order to save the expense of double stamps, are un- 
wisely content to execute one part only of an indenture. Is it not, 
however, the necessary consequence of this practice that the partj 
who has the custody undertake) to produce the deed, when wanted, 
for the use of both ■• (Blakey v. Porter, 1 Taunt. 3m.) So in the 
case of a lease, without a counterpart, left in possession of defen- 
dant, the plaintiff is entitled to production of it, although for the 
purpose of discovering a defect by which he may set it aside. 
(King v. King, 4 Taunt. 666. J 

I) 2 
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But a party cannot be compelled to produce an agreement 
between him and a third person for the purpose of haying it 
stamped, and the court in refusing the application relied on the 
** danger of interfering thus with the rights of third persons," and, 
as an example, observed that a party might have innocently 
entered into an illegal instrument and have abandoned it on 
having discovered its illegality. (Lawrence v. Hooker^ 5 Bing, 6,) 
So the court of King's Bench refused a similar application on 
the ground that, tlie person applying was no party to the in- 
strument. (Taylor v. Osborne, cited in 4 Taunt, 150.) This latter 
ground has in subsequent cases been relaxed ; and it has ac- 
cordingly been held, that it is not necessary for a party applying 
for the production of a deed to be a party to it, — ^it is sufficient if he 
have an interest in it. (Bateman v. Phillips , 4 Taunt, 157.) As in 
the case, for example, of a person who takes by way of remainder, 
though no party to the deed. . In the case of a copyholder it is 
sufficient, to enable him to obtain inspection of the court rolls, that 
he claims an interest under them ; it is not necessary to shew by 
affidavit that he has an interest, (per Heath, J, ibid,) 

The books of a company, not a corporation, nor trustees for a 
party, cannot be inspected (Smith v. Hugging, Barnes, 136^ ; nor 
will the court order the inspection of the books of a company 
plaintiff if it be not a public company, but defendant may g^ye 
notice to have them produced at the trial (Charitable Corporation 
v. Woodcraft, Rep, temp, Hardw, 130^; nor has a plaintiff in 
trespass any right to inspect the books of the corporation whose 
servant took the toll. (Hodges v. Athis, 3 Wils. 398. — A ease 
which was over-ruled by the Mayor of Lynn v. Denton, 1 T. iJ. 
689 ; Corporation of Barnstaple v. Lathey, 3 T. R, 303 ; Mayor of 
London v. Mayor of Lynn, 1 H, BL 111 ; and the King v. Bahh^ 
3 T. R» 579 ; in the subsequent case however, of the Mayor of 
Southampton v. Greaves, T, R, 590, all these latter eases, were, 
on full consideration, over-ruled, and the original authority of 
Hodges v. A this, established.) 

On these principles the court will not grant a mandamus to a 
trading company to compel the production of their accounts for 
the purpose of declaring a dividend of the profits, at the instance 
of a member of the corporation. Thus, on a recent application of 
this sort against the Governor and Company of the Bank of 
England, although it was strongly urged on the words of the act 
of 7 Anne, c. 7, which enact ^* that all the profit, the charges of 
management only excepted, shall be applied from time to time 
to the use of all the members of the corporation /or the time beings 
in proportion to their shares in the capital,^' that it was imperi- 



live ou Ihu (;oni[)aiiy lu divide tlieir prolifs liall-yuuilj ; for if 
accumulation were permiUeii, tiie prolits would nut be divided 
among members for the time being, but among tubteqaent piir- 
ehasers of stock, yet tlie couit refused tlie applicitlioo, observiug:, 
that " this writ is never granted except for pulilic purpoics aod to 
compel tlie performance of public duties. Tbi^ is in eHect an 
application by one of several partners in a t^ading company to 
eompelliis co-partners to' divide tbeir profits; but tliat is a toere 
private purpose. A meie trading corporation differs materially 
from those which are intrusted with the ijovern-nenl of titiei aud 
laams, and therefore have important public duties to perform. 
There is no instance of a mandaviux granted to a trading cor- 
poration. The e fleet of this application would be to compel a 
public exposure of private concerns, and to make this court 
auditors to all the trading corporations in England. The ex- 
amination of the accounts of a trading company may be effectually 
entered into, in the Court of Chancery, but this court is a very 
unlit tribunal," (Tke King v. The Sanh of England, 2 Barn. ^■ 
Aid. 620 J. 

Nor can a vestry clerk be compelled to produce and permit 
copies to be taken of parish documents, for any other purpose 
than the advancement of piiroc/iial rights. (May v. Gwynne, 4 
Bam. and Aid. SQ\.) Aud, in general, it may be laid down, that 
whether a mandamus shall be granted to enforce the production 
of deeds or other documents, depends upon the question for 
ifhose use such deeds or documents are kepi. ( See i>t addition to the 
cases already tiled, Cax v. Capping, 1 Ld. Raym. 337 ; Turner v, 
Oclliin, Vin, Abr. Eiiidenee, f. b. pi. II. _J Thus where a clergy- 
man claiming the right of patronage of a living of Ely, adversely 
to the bishop of that diocese, applied to the court of King's 
Bench for a mandamus to the bishop to allow him to inspect 
his registry of presentations and institutions to the living, and . 
10 take copies of them, the court granted the application, on 
the ground, " that the books of a corporation are kept for the use 
of the body at large, or that of the individual niemberi, and uot 
for the use of atrangera. So also are parish-books ; but a bishop's 
register of institutions is kept for the use of all persons claiming 
title to livings in his diocese. It therefore difl'ers from the others, 
and is of a public nature ; and though the bishop himself claimed 
the right of patronage, that made the case stronger In favor of this 
application, for he should not, to gain a nrlunf" i-."Rt hp, alluwed 
to withhold public documents." (' ' f^lg, 

n Barn. ^ Crete. 112.) 
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1. Of the Articles of Purchase. 

When a man articles for the purchase of an estate and 
dies, if the court, from any defect of the title, be of opinion 
that the articles ought not to be carried into execution, 
the purchase-money will not be directed to be invested in 
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other lands of inheritance, but the case will be the same 
as if the articles had never been executed. 

Where it is understood, at the time of sale, that the 
vendor has only a doubtful title, it is proper to insert this 
provisional clause in conditions of sale and articles of pur- 
chase, '^ that if the counsel of the purchaser shall, on 
the examination of the title, be of opinion that a good title 
and conveyance cannot be made of the purchased premises 
within the time limited by articles for carrying the same 
into execution, in Ihat case the same articles shall be dis- 
charged, and no further proceeded in on either side :" this 
clause will be sufficient to obviate any doubt that might 
otherwise arise at the sale. 

Where a man contracts for sale of an estate, and before 
the purchase is completed, part of the estate is swept away 
by a flood, the damage falls on the purchaser. (2 Vern. 
280; 1 Bro. Rep. 166; 7 Bro. P. C. 184 ; 1 P. Wms. 61.; 



2. Conveyance where a Fine is Necessary, 

In every case where a fine is necessary to make a title 
to purchaser, always take the conveyance by lease and 
release as well as fine : not quite so necessary when the 
estate is a married woman's. 

NOTE. 

For in all cases, except that of married women, the lease 
and release will transfer the estate of the party ; and if there 
should be any error in the fine, or if by reason of the death of the 
party the fine should not be completed, the lease and release would 
be operative to a certain extent, and perhaps to every extent, ex- 
cept to bar the wife of dower. In the case of a married woman 
no estate passes without a fine, and a fine has all the efifeot which 
could be obtained by a lease and release and fine. Kevertheiess 
an actual eonveyancQ,is desirable even in this case, because after 
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conyeyance the party can do no a«t to the prejudice of the release, 
but all subsequent fines and recoveries will be in confirmation of 
the coni^eyance. (Doe v. Whitehead^ 2 Burr, 714.^ 



3. Conveyance where the Sale is by Married Women. 

Three or four married women are seised in fee^ as tenants 
in common, of an estate, and want to sell the same, — 
right way is for all of them, with their I^usbands, to convey 
to two trustees, in trust to sell with the consent of them or 
their respective executors, &c., which may then be done at 
any time ; for otherwise, when one woman dies leaving an 
infant heir, the sale might be obstructed and involve the 
others in difficulty. 

Aj tenant for life, remainder to his wife for life, re- 
mainder to trustees to preserve, &c., remainder to first and 
other sons in tail male, remainder to il in fee ; — A and his 
wife are very old and without issue. The way to convey 
to a purchaser is, for A and his wife ' to levy a fine ** sur 
concessit f^ of their estates for life, and for -4, by a grant or 
by lease and release, to convey the reversion in fee. 

NOTE. 

This is liable to some objection, as it is not quite clear whe- 
ther a person, tenant for life, with remainders over and rever- 
sion to himself in fee, can convey the reversion separately fixxm 
the life-estate ; it would rather seem that he cannot (Co, Litt, 184 
b, n, (2), where all the authorities are collected.^ The better waj 
is for the tenant for life to convey the inheritance to A and his 
heirs, to hold the same to A and his heirs, to the use of the tenant 
for life, and the persons claiming under the intermediate ases, in 
the order limited by the settlement, by way of restoration or con- 
firmation of their old estate and of the powers annexed thereto, 
remainder to the uses intended to be limited by the settlement. 
And if it be the object of the tenant for life to convey his life- 
estate as well as the remainders over, and there are powers annexed 
to the estate, which it is the wish of the parties to preserve, it may 
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be proper to declare the release, to enuie to the use of the pur- 
chaser for 99 years if the tenant for life should so long live, 
remainder to the use of the tenant for life, with a contract from 
iiim to exercise his powers as the purchaser shall direct, (Butltr't 
MSS.) Mr. Preston, however, seems to be of a different opinion. 
His words are these : " There is no doubt that this remainder may 
be conveyed as a distinct estate, and by tlie name of a remainder* 
In the caae in Co. Litt. there was no severance of the inheritance 
from the freehold, for the gift was to two and the heirs of one of tbent 
by one eutire claute. If the gift had been to two by one elause, 
tlie inheritance had been United by a distinct clause, the inheritanoft' 
might havebeen conveyed distinct from the freehold, ^i. iff. lect. S7S._) 



Husband and wife, wife tenant for life of her estate with 
a power of appointment, reversion to her in fee, con- 
tract for the sale of the estate — right to take a convey- 
ance by lease and release and appointment and fine, for 
should the settlement be lost, or the power extinguished or 
suspended, conveyance will be good tinder the ownership, 

A man and Ma wife, seised in her right of freehold and ' 
copyhold lands, agree to sell the same ; this is to be done 
by lease and release of the freehold, and a covenant for a 
fine, and a covenant for a surrender, with usual covenants, 
differing a little from the case where all is freehold. 
NOTE. 

Though not necessary, it is prudent and useful for the wife 

It is frequently necessary to mortage tlie wife's estate. In this 
case, care should be taken to limit the equity of redemption, so as 
to enable the husband and wife to charge the estate with a further 
sum at any fnf ore period. This may be done by declaring the fine 
to enure to the mortgagee in fee till payment on such a day, and 
after such a day, if payment bo made, to such uses as tbe husband 
and wife shall appoint. By this means they may create n farlher 
charge, and so by limiting the equity of redemption un such further 
charge, to such uses, Sec. as before, the power may be continued. 
The same rule should be observed in surrenders of copyholds. 



n 



» 
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But if seised in tail with a remainder in fee, then a pre- 
TJous recovery is necessary ; the tenant to the precipe may 
be made by the husband alone, by lease and release, or 
bargain and sale inrolled. If the wife be only tenant for 
life, and she and her second husband covenant to join with 
her son by the first marriage, in making a tenant to the 
preecipe, the husband alone may convey, the freehold be- 
ing in him. 

4. Conveyance where the Purchase u Joint. 
A and B purchase an estate in their joint names, 
but advance the purchase-money in very unequal shares ; 
the right of survivorship would not take place between 
them, but they would be considered as trustees for each 
other in proportion to the money each advanced. 



5. Oonvei/ance where Remainderman for Life purchases 
of Tenant for Life. 

A, tenant for life, remainder to B for life, B purchases 
A'b estate. The conveyance should not be to B, but to a 
trustee for him ; by this means, if he die before A, he may 
dispose of the estate during A's life. If the conveyance 
was to B, the estate for life would merge. 

NOTE. 
But if A had purchased B's estate for life, Uiere would be no 
merger; becanse, in the eyeof the law, an estate per autre uie, is 
less than an estate per ta vie, as the less estatt is Hie more remote ; 
whereas, to a merger, it is necessary thai the particular estate should 
merge Id a remainder, or reversion, and that the reraaiuder or re- 
version should be as large or larger than tiie preceding particular 
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'6. Conveyance where part of the Purchoie^Money is 

borrowed. 

A borrows a sum of B to enable him to complete a 
purchase on security of the purchased estate. The con- 
veyance must be to il and his heirs to the use of B for a 
term of years^ subject to redemption, remainder to the use 
of il in fee ; especially if a fine is to be levied, the convey- 
ance should be to il to the uses above, who should always 
covenant for further assurance, though Mr. Harper * did 
not insert such a covenant. This method will prevent the 
estate's being liable to the dower of the purchaser's wife 
her judgments or any prior acts of bankruptcy, which 
would affect the estate, if the fee was vested in him though 
but for a single day. 

NOTE. 

A should also covenant for the payment of the money, and for 
quiet enjoyment free from incumbrances daring the term. 



7. Conveyance where the Vendor has a Term for Years, and 

a Reversion in Different Rights. 

Where a person has a term for years and the reversion 
in different rights, and wants to convey to a purchaser, the 
way is first to assign the term to a trustee to attend the 
inheritance, and then to convey the fee, for if the latter 
was first to be conveyed^ the words '' and all the estate/' 
&c. might be considered as passing the term. 



* An eminent cotemporaiy conveyancer, who practised, the 
Editor believes, at Durham. 
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8. Conveyance where the Property is Renewable Leasehold. 

When three people purchase a renewable leasehold for 
lives or years, proper to have the estate conveyed to three 
trustees, that is, one named by each purchaser, as to one 
third in trust, &c., and as to another third in trust, &c., 
and as to the repoiaining third in trust. Sic, with a proviso, 
that on the death of respective trustee of each, such person 
shall have the power of nomination ; for should a separate 
conveyance or assignment be made to each purchaser, each 
must join in a surrender to obtain a new lease, which may 
be attended with many inconveniences. 

Where several persons purchase lands comprised in one 
lease for lives, and it is agreed that, upon renewals, they 
should nominate in succession, it should be carried further 
and declared, " that if any of the persons whose turn it is 
to nominate, should neglect to do it in fourteen days^ in 
that case, it should be lawful for the person next in suc- 
cession to nominate, and on his failure, for the next, and so 
on, with regard to all persons intitled." Care should be 
taken to specify in the agreement the ages of the persons 
to be nominated. 

NOTE. 

In the settlement of leaseholds for lives, there should be a pro- 
vision for the renewal of the subsisting lives, and it lihould be 
declared whether the expenses of renewal are to be raised by 
mortgage, or to be discharged by the tenant for life ; and even if 
the latter mode be resorted to, power should be given to the trus- 
tees to raise it by mortgage, &c. in case the tenant for life neglect 
to do so. 



9, Conveyance when the Sale is wider a Power. 

Af tenant for life with a power to appoint the inheritance, 
sells his estate, the power should be first executed by a 
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deed appointing the remainder in fee to the purchaser; 
and then, by other deeds subsequent, he should convey the 
estate for life either to the purchaser or to a trustee for 
him ; for should he divest himself of the estate for life 
first, it might be a doubt whether the power which seems 
annexed to it might not be extinguished. 

NOTE. 

Where the payment of debts and legacies is charged on land, 
and the power of sale is given to executors for the purpose of dis- 
charging them, to the valid execution of the power at law, it is 
necessary that there should be a deficiency in the personal assets, 
and this fact can be satisfactorily ascertained only by accounts 
to be taken before the Master in Chancery, in a suit to be in- 
stituted for the purpose of ascertaining the amount of the tes- 
tator's debts and personal estate. Where a purchaser cannot be 
advised to complete his purchase without seeing to the applica- 
tion of the purchase-money, the only way to give him a title per- 
fectly marketable, is to institute a suit in equity, for carrying the ' 
contract of sale into effect, for then the court will give the usual 
direction for his paying the purchase-money into court. 



Af tenant for life with a power to appoint the reversion, 
wants to convey his whole interest, the right way is for A 
first to appoint reversion, and, by the same deed afterwards, 
to convey the estate for life. Some (out of abundant caution) 
first appoint reversion, and by a separate deed convey the 
estate for life, from an apprehension that if the appoint- 
ment and conveyance were by the same deed, it taking 
eflFect at the same moment of time, the estate for life would 
be gone, and, consequently, the power of appointment ex- 
tinguished ; but this apprehension is not well founded, the 
law being clearly otherwise. 



But if a married woman be tenant for life, with a power 
of appointment, remainder to her in fee ; the right way is 
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to appointj and also to convey as owner, that is, by lease 
and release and fine. 

NOTE. 

If the estate is limited to such uses as the wife shall appoint, 
and, in default of appointment, to her in fee, or, if it is limited to the 
use of trustees in trust for such persons as she shall appoint and 
in default of appointment in trust for her heirs and assigns, — a fine 
in some cases may be dispensed with ; but if the estate is limited 
to, or in trust for her for life, and after her decease to or in tmst 
for such persons as she shall appoint, a fine is absolutely ne- 
cessary. 



Where A has an authority to sell under a power and as 
owner, the best way is to take the conveyance both under 
the power and under the ownership : as where A is tenant 
for life, remainder to his wife for life with a power for 
them to revoke, remainder to the first and other sons in 
tail, the safest way for a purchaser to take the conveyance 
is by a revocation and afterwards by other deeds and 
a fine. 



iO. Conveyance where the Sale is under a P(ywer of JSx- 

change. 

The right way to convey in exchange under the com- 
mon power of selling or conveying in exchange, is for the 
persons taking the conveyance under the power, first to 
vest the lands intended to be given in exchange in trustees. 



11. Conveyance where it is material to preserve Lights, Sfc. 

In conveying a house where the vendor has more houses 
or vacant ground adjoining, great care must be taken to 
secure to the purchaser his lights, or where vacant ground 
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is to be conveyed, equal care is required to secure the 
vendor his old lights. 

NOTE. 

The right to light and running water is acquired by mere 
occupancy, if continued for twenty years without interruption, 
against parties, who had, at the commencement, a sufficient estate 
to bind the property by their acquiescence (Cross v. Lewis, 2 
Barn, Sf Cress, 686^ ; except in the city of London, where, by cus- 
tom, the owner of an adjoining house, or scite of houses, may 
build to any height and to the obstruction of his neighbour's light, 
unless restrained by a written agreement. (Wynstanley v. Lee, 
2 Swanst, 341.^ So these rights may be lost at once by such acts 
as imply a total abandonment of them. (Moore v. Rawson, 2 Barn, 
^ Cress, 332.) 

The court will grant an injunction ex-par te to restrain the 
owner of a house from making any erections or improvements, so 
as to darken or obstruct the ancient lights or windows of an ad- 
joining house. (Back v. Stacey, 2 Russ, 121, where the form of 
the order is given,) As to this right to running water, see (Back 
V. Stacey, 2 Rtiss. 121 ; and see also Att. Gen. v. Nichol, 3 
Merv, 637. 



12. Conveyance where the Vendor is out of the Kingdom, 

A person, out of the kingdom of Great Britain, wants to 
sell an estate, the right way is to convey the estate to two 
trustees in trust to sell by bargain and sale enrolled, in 
which there must be a nominal grantor, who, after the 
bargain and sale has been executed abroad, must execute 
the same ; and, upon his acknowledging it, it may be in- 
rolled here. 

NOTE. 

It is, in general, proper, unless the expense be an object, that 
the conveyance be by lease and release as well as bargain and sale. 
(Gilb. Ev. 97.; 
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13. Conveyance where the Sale is hy Devisees, the Devise 
being to Two and the Survivor and his Heirs, 

A devises freehold to C and D and the survivor, and 
the heirs of the survivor, neither being the heir of the 
devisor, — C and D may sell by a decree, but this only 
binds C and D and their heirs, and does not pass the 
estate. 

NOTE. 

Vick v. Edwards, 3 P. W. 372. By lease and release C and D 
would pass all their estate, and consequently the survivor and 
his heirs would be bound by it. A contingent estate may be 
extinguished, but cannot be passed by grant; consequently by 
the lease and release C and D would only pass the estate for their 
lives and the life of the surviyor, but the grant will be binding in 
equity. 

14. Conveyance where it is probable that the Land is 

discharged of Tithes, 

Where it is certain or probable that lands are discharged 
of tithes by a modus, it is right not to convey the tithes 
in a conveyance of lands by a particular description^ 
especially if there are the general words of " all other 
messuages, lands, tenements, tithes, and hereditaments/' 
but to depend upon the general words, for all the sub- 
sisting right will pass by these words without prejudicing 
or invalidating the modus. 

16. Conveyance where Purchaser is Tenunt in Tail in 

Remainder, 

Purchase from tenant in tail in remainder. In Wray's 
case it would have been more advisable to have levied a 
fine to him for 10,000 years, for he might die leaving an 
infant heir, in which case, it would be impossible to suffer 



a recovery during the infancy for want of a good tenant to 
the freehold, as the fine coine ceo, 8ic, vested in him a base 
fee which, on suffering the recovery, must be conveyed to 
tile tenant to the precipe, otlierwise the recovery is void . 



16. Convei/ance where the Properly is Copyhold. 

On the purchase of a copyhold, the purchaser takes the 
surrender to the use of himself and his heirs, with a decla- 
ration subscribed, " that the lands shall be subject to such 
uses as he by will shall appoint." 

A surrender from the heir at law to the devisee, to supply 
the defect for a very small consideration, may be set aside 
in equity, as executed under a mis-apprehension of his 
right; but if the devisee afterwards surrender to a mort- 
gagee or purchaser for a valuable consideration, without 
notice, the mortgagee or purchaser would be safe. 

NOTE. 

The heir should have surrendered to tlie trustees in trust fo pa; 
legacies, &c. and subject thereto in trust for the devisee and bisheirs. 

In a will of copyholds, where the testator means them to be sold, 
to avoid the expense of a double admittance he should not devise 
them to trustees in trust to sell, but should devise that the trustees 
should sell ; for, in the latter case, the trustees take no estate, and 
consequeatly the lord cannot compel them to be admitted, and the 
purchaser takes immediately under the will. (See Holder v. Pret- 
Ion, 2 Will. 400; 2 r. R. 484; Cro. £lh. 68; Cro. Jac. 199.J 
And a clanse should be inserted devising the intermediate rents 
and profits, otherwise at law tlie heir will be entitled to them : 
though it seems if there be a clear intention to convert real into 
personal property, so as completely to disinherit the heir, the land 
ivill, in equity, be considered to be converted accordingly, and tlie 
persons to be benefited by the sale will lie entitled to the rents. 
(Yates\. Cotiiptim,2P. W.SIO.) The clause may be thus,—" and 
I do hereby au^orize and empower my said trustees, &c. to make 
sale, &c. and I direct that the rents and profits, &c." without' 
saying that tlie devisee or purchaser shall be admitted, which seems 
unnecessnry. that being a consequence of the former devise for 
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For the same reason, copyholds should be excepted in the assi^- 
ment by commissioners of bankrupts to the assi^ees, — a practice 
recommended by Lord Hardwicke in Drury v. Munn, 1 Atk, 96, — 
advice which is acted on every day, though it has been questioned 
whether the commissioners are not obliged to surrender, and 
whether they can sell, themselves. 

Though a mortgagee of copyhold-lands surrender them to the use 
of his will, and devise all his lands tenements and hereditaments 
within and parcel of the manor (having other lands to answer the 
general description) ; yet if he appears to havetreated the mortgaged 
interest as a personal debt, the land will not pass by the devise. 
(2 Burr, 969.) 



17. Of the Conveyance of a Reversion. 
A reversion may be conveyed by a single deed by the 
w^ords " grant and confirm ;'' but the best vi^ay is to con- 
vey the same by lease and release, particularly when the 
reversion is expectant on the uses of a marriage settlement. 
The settlement must be recited and the lands conveyed by 
particular description, and not by reference; then the 
v^^ords, " and all that reversion or remainder in fee-simple 
of and in the said lands, &c. expectant as aforesaid, and 
all other reversion and reversions, &c'' These last words 
are inserted to guard against the mischief that might arise 
from a mis-recital of the settlement ; for in that case the 
conveyance v^ould be void without them, there being no such 
reversion as is expressed to be conveyed (a). The words 
after the habendum in a lease for a year may be these, ^' to 
the intent that by virtue, &Ci an estate or a term for a 
year may be vested in the bargainee of and in the said 
premises, &c. and that he may thereby be enabled (b) 8cc. 

NOTE. 

(a) The preceding observation obviously refers to a coBveyanoe 
by " grant'% — ^the following to a conveyance by lease and release. 

(b) Where lands held in reversion or remainder are G<HiTeyed 
by lease and release, they should not be described as a reversioii 
or remainder, but the lands should be conveyed expressly sobject 
to the subsisting estate or estates of freehold ; see 4 Bytketoo^d^t 
Prec, 232, for a neat form of conveyance by grant. 



ty 



OF PunCHASES. 61 

]8. Oj'seeiiig to the Applkation of lite Purchase-Moneif. 

If a mau devise or convey his estate to trustees to sell to 
pay debts generally, — the receipt of trustees a good discharge 
to a purchaser: but if tlie debts be specified in a schedule 
or otherwise, and without a clause tliat the receipt of trus- 
tees should be sufficient, — necessary to see to the appUcation 
of the purchase-money. 

If there be any real incumbrances, as mortgages or judg- 
ments prior to the will or conveyance to sell, it is absolutely 
necessary for the purchaser to see to the application of his 
money, though there be a clause that the receipt of ti-ustees 
shall be sufficient; as that declaration can only extend to 
such debts as are not absolutely chained on the estate, and 
a purchaser would be liable to discharge the real incum- 
brances if the trustees were to misapply the money. 

NOTE. 
Thia dfwtrine is approved by the moat eminent coDveyancets, 
on the ground that tlie trust-deeds affect those only wliu agree 
to tliem and claim under them, and therefore tlie incumbrancerx 
claiming iudependently of the trast deeds are nut bound by them, 
but may claim their debts notwilhetanding such deeds. 



Where the debts are specified, and only a small num- 
ber of creditors, they may be made parties to the purchase- 
deeds ; and if sold in parcels, the estate may be conveyed 
by one deed as to part, to the use of A, B, Sic. — and a 
separate part of the deed for each purchaser. 



After a decree for a sale and a report specifiying debts, a par- 
chaser or mortgagee is obliged to see to the application of his money, 
and he ought to take aa asaignmenl of llie debt : a report by tlie 
master, that all the debts are paid, would appear to discharge 
the purchaser from seeing to the application of bis money, though 
this is not quite dear. (Lloyd v. Baldwin, I Vet I73.J In 
general, legacies charged upon lands are la be considered at 
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Atanding upon the same grounds as scheduled debts, and therefore 
a purchaser is bound to see his money applied in discharging 
them ; but where the lands are charged with the payment of debts, 
not scheduled, and ialso legacies, he is not bound to see to the 
application of his money on the ground that the persons who are 
to pay the debts are the proper parties to receive the money, and, 
for any thing that appears to the contrary, the deb.ts may exhaust 
the fund. 



The debts and accounts should be all liquidated as 
soon as possible^ and the trustees should take a proper 
authority for the payment of them^ as some debts might be 
brought in which are doubtful : in that case the person inter- 
ested in the surplus should give the trustees an authority 

to pay them. 

NOTE. 

Mr. Bradley generally gave the trustees themselves the |M>wer 
to settle, allow, and compound debts and demands, where they 
should think proper. 

It is a sacred and inviolable rule, that money paid into court by 
a purchaser under a decree shall not be paid out utider any eircum^ 
stances, till he has had a proper conveyance actually executed, (Per 
Richards, Lord C. B. in The King v. Adam, 9 Price, 660,) 

Where an estate subject to incumbrances is sold in parcels, and 
the purchase-money of any one parcel is insufficient to pay off the 
the incumbrances, the purchase-money may be declared in the 
deed to be paid to or on account of the person entitled to the lands 
subject to the incumbrances, the payment and receipt of which the 
several incumbrancers may acknowledge, and give a receipt on the 
back of the deed, by which they may acknowledge, that out of the 
vtithin-mentioned purchase-money, and out of the purchase-money 
arising from the sale of other estates of the party, they have been 
paid their respective incumbrances. 

When an estate subject to anwiities is sold in parcels, the annui- 
tants should not ^' grant, bargain, sell, and assign'' their annuities 
to the different purchasers, but '^ grant, remise, and release'' them. 
In some cases the annuities should be assigned to a trustee for the 
purchaser to attend the inheritance. 

As mortgagees will not convey till the interest is paid up, it 
seems proper to recite simply that all the interest is paid, instead 
of specifying what interest is due, as is frequently done ; and this 
sum so specified is commonly erroneous, as it often happens that 
the purchase is not completed by the day originally intended, and 



for vrliich the calculation is made. Very eminent conveyancers, 
however, tliiok that the sum sboutd be specified, and tliat it is better 
Tor the purchaser that the sum should be as large aa possible, 
because to tliat extent his purchase-money is clearly secure- 
Mr. Preston's practice is always to apply the money so as to 
bring the application tliereof within the indemnity, unless it be in- 
disputably clear that all the parties, who are entitled to the money, 
are of age, and under no disability, and also entitled to tlie same 
in their own right and not as trustees. 

This distinguished lawyer generally inserts tjie names of the 
annuitants in the operative part of the deed, so that ihey may 
" remise, release, and acquit to the purchasers, the lands, and all 
annuities out of the same." 



Where an estate is devised to trustees and their heirs in 
trust to sell and pay the money to diflferent people, but no 
ilirection that the trustees' receipts shall discharge purcha- 
sers, a deed should be prepared by which all the parties 
interested in the money should assign their respective in- 
terests in it to trustees, with an express direction that the - 
persons paying it to the trustees should be discharged 
from seeing to the appUcation of it. Such a deed will 
neitlier be expensive nor long, and may prevent much 
future inconvenience and delay. 

Where a purchaser cannot be advised to complete his ' 
purchase without seeing to the application of his purchase- 
money, the only method to give him a title perfectly/ mar- 
ketable, ia that a suit in equity should be instituted for i 
carrying the agreement for sale into execution ; in which 
case the court will give the usual directions for his paying 
the purchase-money into court. 

Lord M. paid off some of the debts and incumbrances of 1 
./. S., and consequently he stood in the place of the peraona 
so paid ; but as there was some doubt whether J. S. had 
not committed an act of bankruptcy before he contracted 
some of the debts and incumbrances which Lord M. so 
paid off, and whether his loi-dship would not be obliged 
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to come in with the other creditors pro ratd, great hazard 
attends his lordship becoming a purchaser from J. fi>. 



19. Of Conveyance by Attorney. 

Where a person is to convey an estate by virtue of a 
power of attorney and the principal lives at a distance, the 
purchaser should take a covenant from the attorney that 
the power is not revoked,*— that covenant to remain in force 
till the deed be confirmed by principal. 

A power of attorney from A the owner, to JB, authorizing 
him to execute the deed, should be made in the name of 
Ay in witness, Sec. " jB, by virtue of a power or authority 
enabling him in that behalf, a copy whereof is hereto an- 
nexed, has set the hand and seal of A.'^ 

NOTE.] 

It is not necessary to refer to the letter of attorney, but if re- 
ference thereto be made, it may be more neatly expressed tihian is 
done by Mr. Bradley. (See 2 Atk. Conv, 108, where all the eases 
are cited and their result stated,) Where an attorney execates a 
deed in his own name for his principal, it is as valid as if he had 
executed it in the name of his principal by him as attorney, 
(2 East, 142^: the following forms are [nevertheless in general 
observed. — ** In witness whereof -4. B, of &c. hath by virtue of a 
deed-poll, or letter of attorney under the hands and seals of tlie 
said C and D, bearing date, &c. and hereunto annexed, set tbe 

hands and seals of the said C and X), this day of , &c." 

'* The above-written indenture was signed, sealed, and delivered 
by ^. B, within named, as the attorney of the within named C and 
Dy for and in the names, and as the act and deed of the said C and 
D, (being first duly stamped) in the presence of us.'' 



A LETTER OF ATTORNEY is an instrument by which one person 
delegates to another authority to do certain acts on his behalf. 
This authority is determined by the death of the party, and it is 
immaterial that it is declared to be irrevocable. (Mitchell v. 
Eades, Pr. Ch. \26,) Hence where certain bankers were au- 
thorized to receive money under a power of attorney, but did not 
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receive it till after the death of the principal, Sir W. Grant held 
that they could not retain it in satisfaction of a debt ; (Lepard v. 
VemoUy 2 Ves. ^ Bea, b\,) and any act under the letter of attorney 
will be equally invalid, though the party acting under it was 
ignorant of the death of his principal. '^ A power, coupled with an 
interest/' said Lord Ellenborough, '* cannot he revoked by a person 
granting it, but it is necessarily revoked by his death. How can a 
valid act be done in the name of a dead man V ( Watson v. King, 
4 Camp, 272 \ S, C,\ Stark. 121.^ With respect, however, to that 
part of this dictum, which declares that a power coupled with an 
interest cannot be revoked, it is a point which cannot even now 
be considered as clear; and the case of Walsh v. Whitcombcy (2 
Esp. N. P. 665y) where Lord Kenyon held that a letter of 
attorney given as a security for the payment of debts, was " not 
by law revocable," has never been entirely approved of, on the ' 
ground that it is impossible, for any purpose or object whatever, 
to impart this character to an instrument essentially revocable. 
It is clear, however, that where a valuable consideration has been 
given, a court of equity will not suffer the instrument to be re- 
voked. (Bromley v. Holland, 7 Ves. 28.) 

A power authorizing a person to do a given act empowers him 
to do every thing incident to it, and therefore a power to demand 
receive and recover a debt authorizes the attorney to arrest; 
(Randall v. Harvey , 2 Rolle's Rep. 390 ;) but a power to receive 
money and give discharges, does not authorize the attorney to 
indorse and negotiate, in the name of his principal, bills received 
in payment. (Kelgour v. Finlyson, 1 H. Bl. 165 ; Murray v. East 
India Comp. 5 Barn. & Aid. 204.) Usage is not admissible in 
evidence to enlarge the construction of such powers ; (Hogg v. 
Snaith, 1 Taunt. 347;^ neither can the operation of the power be 
enlarged by general words thrown in at the end of it, howevdV 
comprehensive they may be, for they will be construed with re- 
ference to the subject matter of the power: and therefore under 
a power to receive and recover debts, and ** to transact all busi- 
ness," the court held these words to mean " all business," incident 
to the recovery of the money, and that it did not authorize the at- 
torney to indorse a bill drawn in favour of the principal, as execu- 
tor. (Hay V. Goldsmid, cited, 1 Taunt. 349 ; S. C. 2 Smith, 79 ; 
and see the same doctrines upheld in Atwood v. Munnings, 7 Bam, 
^ Cress. 278 ; S. C. I Mann. ^ Ryl. 66, where the subject under- 
went much discussion.) 

One partner cannot bind a co-pai-tner without deed, and hence 
letters of attorney are frequently given by one partner to another : 
but such power need not comprehend many acts, which it would 
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be necessary to introduee in powers to persons not standing in this 
relation to eaeh other, — such, for instance, as a power to accept 
bills, since this is within the power of the partner, merely as such. 
A general partnership-agreement, though under seal, does not 
authorize partners to execute deeds for each other, unless particular 
power be given for this purpose. (Harrison v. Jackson^ 7 T, R. 
207 ; Williams v. Walshy, 4 Esp. 220,) A power given to one 
partner, of course, confers no authority on his co-partner. 
(Edmiston v. Wi'iffht, 1 Camp, 88.^ 

Powers of attorney are usually executed under hand and seal, 
and where they authorize the attorney to bind his principal bj 
deed, they must be so executed in order to give validity to the act* 
(Berkeley v. Hardjf, 6 Bam, ^ Cress. 356; S. C. 8 Dawl, \ Ryl. 102. J 



A power of attorney from Jl to £ to surrender^-^the 
surrender may be made in B^s name, reciting the power, 
though it is better and safer for a purchaser, for A to sur- 

I 

render by deputation. 

NOTE. 

A party taking under a power of attorney should take care to be 
satisfied that the authority has not been revoked. If the grantor 
live beyond sea, or at a great distance, he should convey the lands 
to trustees, upon trust to convey the same, with provisoes for the 
indemnity of the purchaser. In this case the title would be goody 
although the grantor should die before the execution of the pur- 
chase-deeds. A title under a letter of attorney cannot be enforced 
on an unwilling purchaser. (\ Esp, 90.) 

When a title is accepted under a letter of attorney, it is proper 
to ascertain that the grantor was living at the time ihp deed was 
executed. Cautious conveyancers recommend a purchaser not to 
rest content with the deed executed by attorney, hut to have a 
counterpart prepared and sent to the principal, and to retain th^ 
purchase-money till he has executed the deed. 



The power of attorney should ever be kept by By and if 
it is necessary to have it revoked, it should be revoked by a 
deed for that purpose : there should be two parts of the 
power of attorney, the one to be kept by the person to 
whom the power is given, the other to be kept by the per- 
son interested. 



CHAP. VI. 



OF MORTGAGES. 



W HILE a mortgagor continues in possession^ and pays 
interest, he is tenant at will to the mortgagee; and whatever 
conveyances the mortgagor may execute, the tenancy at 
wiW. continues. If he devise the estate, and die, and devi- 
see enter and pay interest, he shews quo afiimo he entered 
and thus affirms the title of the mortgagee, and from his 
first entry becomes tenant at will to mortgagee; but if 
the devisee never pay the interest, nor by any other act 
recognize or affirm mortgagee's title, the entry and posses- 
sion of the devisee are tortious, and the Statute of Limita- 
tions, from the devisee's entry, runs against the mortgagee ; 
and if the mortgagee do not regain the possession in twenty 
years, his entry is completely barred. 



Where money is to be lent on a mortgage to near the 
value of the lands, — proper to vest the inheritance or whole 
interest in trustees, in trust by morto age or sale to raise the 
money with interest. 

NOTE. 

This mode of mortgaging has now almost fallen into disuse^ 
powers of sale being almost always given to the mortgagee. 
Where, however, the power is vested in trustees, as a decree 
for sale cannot be obtained against the mortgagor himself, it 
is proper to make the mortgagor, in the covenant for further 
assurance, covenant that on the requisition of the mortgagee 
he will sell the estate in mortgage, which will be a ground 
for obtaining a decree. In conveyances on trust for sale, there 
should be a stipulation " that the acts to be done by the grantor 
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for further assurance, be at the expense of the grantor as far as it 
is necessary to enable them to carry the trusts into execution, but 
beyond that to be at the expense of the parties requiring the same." 

It is a general rule that one title should never be encumbered with 
the trusts of another; and, on this principle, it should never be suffer- 
ed to appear on a mortgage-deed, that the money advanced, is trust- 
money. The mortgage, therefore, should be made to the trustees 
without describing them as such, and without inserting a decla- 
ration of trust ; and the trusts should be declared by a separate 
instrument. 

As persons who advance money are, in the presumption of a 
court of equity, tenants in common, that presumption, whenever it 
s inconsistent with the fact, should be rebutted by an express 
declaration. 

Where a mortgage is made to trustees, and the value of the 
lands is sufficiently ample, the mortgage should be by way of de« 
mise for a term of years. 

With respect to the clause of redemption, it may be ob- 
served, that, in the recital of a mortgage and tiiat the money 
was not paid at the given day, the clause ** that the estate 
became absolute in law, subject only to redemption in equity ,'' 
should be stated only in those cases where the effect of the 
proviso, both in form and from the relative situation of the 
parties, will be to cause the actual determination of the estate of 
the mortgagee. Hence, where the mortgagor has only an equitable 
estate, or the leffal estate passes from his trustee, or from a forfner 
mortgagee, this clause should be omitted ; except where a term of 
years is created by the legal owner, and the proviso upon the as- 
signment of the mortgage stipulates, that upon payment to the 
second mortgagee the term shall cease, for in this case the proviso 
operates by way of defeazance of the estate ; but such a defea- 
zance cannot be annexed to an estate of freehold, as no one but 
the person from whom the legal estate passes can take advantage 
of a condition annexed to that estate. 

On the purchase of lands subject to a mortgage or any other 
charge, the purchaser should declare whether the charge, mort- 
gage, &cJ is to be paid by his real or personal representative. If 
this be not done, the question will probably have to be settled by a 
court of equity. 



In case of a mortgage in fee, where the mortgagee being 
so long in possession that it is doubtful whether the equity 
of redemption be extinguished or not, or in a case where it 
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is doubtful whetlicr the mortgage be real or personal estate, 
and the mortgagee is about to make his will, — the way is to 
devise it as real estate, and direct that if it should be de- 
creed redeemable, then the money to be laid out in the pur- 
chase of lands, and conveyed to the person to whom the 
devised lands were given as real estate. In penning de- 
claration, great care should be taken. 

NOTE. 

This plan is not entirely free from objection, for it might be held 
to amount to an admission that the lands were held in mortgage 
and redeemable. 

When a mortgagor pays off a mortgage debt, there is no ad- 
vantage in taking an aBsignment instead of a surrender, except 
from the pecniiar situation of the mortgagor, — as Iiis being in 
business, — the probability is that he may want to raise money on a 
future occasion, for then it is better to keep the term on foot by 
taking an assignment. 

Where there are mortgages for years or other terms which a pur- 
chaser wishes should remain subsiating, tlic recitals and assign- 
ment of tbem should be made by a separate deed. 



A, tenant for 99 years, if lie shall so long live, remainder 
to trustees to support contingent remainders, remainder to 
the first and other sons of A in tail. A has two sons, Ji 
and C ; the younger son, in the lifetime of A and B, grants 
the lands for a term in mortgage, and then A and B die, 
and afterwards C suffers a recovery to other uses, the term 
is established. If the mortgage is in fee a determinable 
fee passes, and the mortgagee must join in making a tenant 
to the prtscipe. The recovery should be declared to confirm 
Uie mortgage, and if the freehold in the trustees cannot be 
come at by reason of their absence or otherwise, a feoff- 
ment should be made by the owner in possession, who 
should make leases previous to the feoBment, and the Ics- 
ac&i Mhould attest the livery of seisin. 
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Mortgagee, 20 years in possession — a court of equity will 
decree a good title in imitation of the Statute of Limi- 
tations, provided no interest has been paid, nor any other 
act done to open the redemption, if the person intiUed to 
redeem were under none of the legal disabilities; for if they 
were, 50 years' possession might not make a good title : as 

where there is a femey an infant, who marries before she is 
of full age, and afterwards dies, leaving an infant, or feme 
covert her heir, in which case they have a certain time by 
the statute to claim in, after the disability is removed; 
but if the 20 years begin to run in the lifetime of any 
person, free from any disability, they continue to run on, 
notwithstanding infancy, coverture, &c. For which reason it 
is very material to enquire into the precise time when the 
mortgagee took possession, and necessary to know whether 
at the time there was a lease in being, for notwithstanding 
the possession was a lawful one, (that is) recovered by eject- 
ment, or the attornment of the tenant's, yet the possession 
of the tenant is the possession of the landlord, and will thus 
prevent the statute from beginning to run till the expiration 
of the lease, the bare receipt of rent being no ouster. Any 
writings signed, or accounts settled within 20 years, which 
admit or allow the estate to be redeemable, will preserve 
the right of redemption. 

NOTR 

In the opinion of a very eminent conveyancer, it seems that 
fiuch infant, ox feme covert, notwithstanding infancy, or cover- 
ture, must make their claim within ten years from the death 
of their ancestor, as the statute only allows the 10 years to the 
estate first descended to a person under disability, and directs 
the claim to be made by them, or their heirs, within 10 years after 
their discoverture, &c. or death. 

It seems also necessary to enquire, whether the party taking, 
though adverse, has the possession of the deed under which the 
owner becomes entitled, as that may be considered a fraud by con- 
cealment of his title. (Dormer v. Fortescue, 3 Atk, 133.^ It is 
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worthy of observation, however, that a title, depending merely on 
the Statute of Limitations, can seldom be recommended ; and this 
is especially true where there are successive limitations of estates 
for life, or in tail, because a new estate vests in each of the 
parties on the failure of the preceding estate, who are not affected 
by the previous adverse possession. 



Where there is any defect in the title of a long leasehold 
or term of years, or it is derived through many assign- 
ments, the best way, particularly in the case of a mortgage, 
is to take a new grant for nearly the remainder of the term 
to mortgagee himself, for the execution of the grant and 
the grantor's being in possession is all that is necessary to 
be proved, — the law presuming every body to be seised in 
fee. There must also, by a separate deed, be an assignment 
in the usual way for the whole term to a trustee for the 
mortgagee. 

NOTE. 

For in that case the law will presume the owner to be seised in 
fee simple till it is proved that his title is for the residue of the 
term ; and whether it ultimately turn out that the title is to the fee 
simple, or the residue of the term, the demise will prevail : so, 
where a mortgage is made by way of underlease, the covenant to 
stand possessed of the residue of the term, ** in trust for the 
mortgagee,'' should be omitted, unless there be covenants to exe- 
cute new leases as often as the renewal shall be obtained. 

There seems to be no principle, which can render necessary an 
assignment of the term in addition to a new demise. 

Where the title-deeds are stolen from a mortgagee, the court 
will, on a bill of foreclosure or redemption, direct an account, 
with an enquiry ; (Stokoe v. Rohson, 3 Ves, 8c Bea, 61 )) but it 
seems doubtful, whether the court can order the money to b6 paid 
into the bank till the title-deeds can be secured, and a re-convey- 
ance made, (ihid 53 ; hut see Schools v. Sail, 1 Sch, Sf Lef, 176.) If 
the mortgagee let the title-deeds get out of his possession, the 
court will not permit him to proceed on his collateral securities, 
for '' the mortgagor is not to be obliged to pay the money on his 
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bojid, if he be in danger of not getting back his title-deeds : the 
mortg^agee can have nothing, but on condition of re-conveying and 
giving up the title-deeds which he has received. '' (ibid,) 



CHAP. VII. 



OF LEASES. 



1. What a Lease is, 

2. Of the Creation of a Term. 

3. Of Parol Affveements for 

Leases, 

4. Of Tenancies from Year to 

Year, 

5. Of Notice to Quit, 



6. Of Covenatits, 

7. Of Leases under Powers, 

8. Of the DeterminaiioH of « 

Lease, 

9. Of Riyht of Renewal^ Power 

of Distress, Sfc, (Jrc. 



1. What a Lease is. 

A LEASE for a term of years is such an interest as the 
lessee may tranfer, and when he enters in pursuance of his 
lease, this interest becomes a vested term severed from the 
fee or from the estate out of which it is to issue, and laay 
then be displaced or divested, and barred by a fine and 
non-claim ; and, in the mean time, this interest, though it 
cannot be displaced, is still such an interest as may be 
barred by a fine, if lessee does not enter or claim witliin 
five years after his title to the possession accrues. 



2. Of the Creation of a Term, 

By the words ** grant, bai^in, and sell," in considera- 
tion of money, in a lease for years, the term is instantly 
severed from the inheritance by the Statute of Uses, — ^by the 
words " demise and to farm let," alone, an interesse termini 
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only passes till entry or delivery of possession by the 
grantor. 

NOTE. 
See Fax's ease, 9 Cu, 93. In this case the operative words were 
" demise, grant, set, and to farm let," in eonaideration of £50,' 
witli tlie reservation of a real, and it was held that the insti'umeot 
might operate as a bar^n and sale, and that the term was tliere- 
fore actually vested without attorament. 



3. Of Parol AgreemeiitsJ'or Leases. 
A common error, that parol agreements of this nature 
are binding for three years and no longer; for, where the 
agreement has been proceeded in, and in part executed by 
the tenant's possession and enjoyment of the farm, and 
landlord accepting of the rent, courts of equity have, in 
many cases, admitted parol evidence in support of the 
agreement, and decreed the same to be carried into exe- 
cution. 



I 



4. Of Tenancies from Year to Year, Sfc. 
A tenancy from year to year is where A leases to B for 
a year certain, and so from year to year until either chuse 
to determine it, in which case C has a certain estate for two 
years, and cannot be ejected before. A tenancy at will is 
where A leases to B for an uncertain, unhmited time, as 
long as each party chusea, or where A leases to B for a 
year certain, and B, after the end of the year, continues in 
possession without any new agreement, and pays the rent 
which the landlord accepts : though B is tenant at sif- 
ferance till he pays the first half year's rent, yet, when he 
has paid the rent, it seems he is tenant at will from the 
end of the year ; the landlord and tenant having shewn 
their intention by the receipt and payment of rent. 
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If a field, which consists entirely of tillage, be let on a 
general parol demise, at an annual rent, this appears to be 
a lease for so long as the usual course of husbandry ex- 
tends, and not only from year to year. (2 Black. Rep, 
1171.) 

The tenants of small houses and farms are almost always 
tenants at will. It very rarely happens they are tenants 
from year to year, though Mr. Justice Blackstone says, 
courts of law incline to construe them so as much as pos- 
sible, and not tenants at will when there is a rent certain ; 
yet in any of those cases the judges will not allow either 
party to determine, without giving the other party six 
iponths' notice, except there be a special custom to the con- 
trary, and which is to be construed strictly. 

NOTE. 

The temper of the courts has undergone some change since this 
was written, and their tendency now is rather to consider such 
tenancies as tenancies from year to year : for the modern dootrines 
and cases, see 2Atk. Conv, 246. 



5. Of Notice to Quit. 

By modem determinations a full half year's notice to 
quit is necessary, or one hundred and eighty-three days 
before the end of the year is expired, and not merely six 
lunar or calendar months 

NOTE. 

This doctrine is older than Brooke's Abridgment. For the modem 
cases see 2 Atk, Conv, 264 c. 



If a tenant from year to year enter at May-day, notice 
to quit at Martinmas is not good ; for if the tenant 
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is permitted to enter on a new year, be i^ intitled to hold 
the premises the whole of that year ; verbal notice from the 
landlord to quit is suflScient to support an ejectment. 
When the landlord gives notice in writing to quit, and the 
tenant holds over, the landlord recovers double yearly 
value; when the tenant gives notice and does not quit, 
then only double yearly rent. In the case of Ddggef v. 
Snowden, the tenant enters on tillage at Candlemas, the 
pasture at Lady-day, and the meadow at May-day, the rent 
being reserved at Michaelmas and Lady-day, the landlord 
gave notice to quit before Michaelmas, — this held to be 
suflScient; but it seems, in that case, if notice had been given 
after Michaelmas, though before Martinmas, it would not 
have done ; but qiaery, If it would not if rent had been 
reserved ? 

In case of a lease, it is unnecessary to give notice to 
quit at the expiration of the term ; but if the landlord does 
give 'iiotice, he is intitled to double rent ; and a second 
notice is a waiver of the first. 

If lessee at will holds over after six months' notice to 
quit, — not obliged to pay double rent ; and ejectment should 
be brought to turn him out of possession, and an action 
for mesne profits, in which case the court will give costs. 
(3 Burr. 1603.) 

Since the 29 Ch. 2, c. 3, cancelling a church or hospital- 
lease for years, no surrender. By stat. 1 8 Eliz . c. 11 , s. 2, the 
former lease must be surrendered expired or ended within 
three years after granting the new lease. Regularly the new 
lease should be granted to the person who had the former 
interest, — but if both unite before three years expire, the 
former is surrendered or ended. (Gilbert's Reports in 
Equity, 236.; 
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.6. Of Covenants. 

In common leases^ as the title is not inspected, the lesaor 
should always covenant for the lessee's enjoyment during 
the term, against all persons whomsoever. 

If a tenant for life covenants for lessee's enjoyment 
during the term, in case lessee should be evicted by the 
reversioner, or remainderman, he would be entitled to re- 
cover a satisfaction against the executors of tiie tenant for 
life under that covenant for loss sustained by such eviction. 



7. Of Leases under Powers. 

Tenant for life, with a power to make leases, makes a 
lease generally without referring to the power, the law con- 
siders it as a lease derived out of the ownership, and not 
under the power; the consequence of which is that it will 
determine by his decease ; but, query : If any words in the 
lease which makes it appear that the lease was intended to 
continue after the death of the tenant for life, an inference 
may be drawn, that it was intended to be made by virtue of 
the power ? 

The lease should refer to the power, and every other 
power enabling thereto, and the rent should be reserved 
generally (for the law distributes it, on the decease of the 
tenant for life), or to him for so many years of the term 
as he (the tenant for life) happens to live, and after his 
decease to the persons intitled to reversion or remainder. 
The lessee should covenant with tenant for life, his executors, 
&c. who would be trustees for reversioner or remainderman. 

NOTE. 

Powers reserved to a former owner are construed literally; 
powers given to strangers strictly* 



8. Of the Apporliommtit u/' Kent. 
If the lease be niadc generally, or lje a lease at will, it 
(letet-niines on the decease of the tenant for life, iLod Ihe 
reait musl l)e apportioned ; if made l>y firtue of the power 
on his decease, it has continuance, and the KeverstcMMM' muat 
have the reitt from the last tiay of pnyiuE»kt. 



9. 0/ the Right of Renewal^ i'ower of Distress, Sfc, 
If the owner of leasehold for lives devises to A, his 
executors, Sic, during the livea of, &c. it becomes personal 
estate in A, So by the Statute of Distributions, leasehold 
for lives goes to the aext of kin, when no heir ; but though 
sold and conveyed by the executor or administrator, they 
are freeholds in the vendee. 

NOTE. 
The Teasehold bectinies personal, so far only as to entitle the 
personat representatiye of tlie party to it ; tmt in other respects it 
still continues t» he freehold in the lian^ ttt the oviavr. Wh^ 
land.s of this description become vesl«d in stfetne covert, as execn- 
trix or Hdniinistratrix, she and her husband cannot alien without 
a line or feofiment, though the contrary lias been strongly contended 
for by practitioners of great eminence. It has been very justly 
observed, that tlie statutes which made estates per autre vie, dis- 
tribuiable, made no change in the quality of the tenure, and. co*M 
never be meant to change the old form of a: 



There is no such thing as a right of renewal against a 
Dean and Chapter ; but as between a lessee and any other 
person, this power is considered as a right and interest. 
Every new lease,therefore,-is, in eq^uity, subject to the trus^ 
and directions of the former. 

In case of a power of distress, if rent ia unpaid, a man 
may demand the rent at any time he will ; but in case of a 
F 2 
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power of re-entry, if rent is unpaid^ he ought to demand 
the rent previously on the day, or a convenient time before 
sunset. 

Lands are limited to il in tail, on condition that he grant 
a rent in fee ; the law allows him by a common deed to 
grant the rent, which will bind issue and remainderman^ as 
it is preserving the estate, and in the nature of a recompense 
in value. (IP. Wms. 166.) 



CHAP. VIII. 



OF SETTLEMENTS, 



1 . ProperMode of Settling Free^ 

hold, Copyhold, Sfc, 

2. Voluntary Settlements, 

3. Settlements for Payment of 

Debts. 



4. Marnage Articles, 

5. Marriage Settlements, 

6. Other Matters concerning 

Settlements. 



1. Proper Mode of settling Freehold, Copyhold, 8fc. 

Where freehold lands are to be settled on divers persons 
successively, with a power for trustees to mortgage, sell, 
&c. the way is to vest the fee in trustees. 

NOTE. 

• 

When there is to be a sale or mortgage, this is clearly right ; 
but where it is doubtful whether a sale or mortgage may be proper, 
then the usual mode is to conrey the lands to uses, and. to give 
powers of sale, mortgage, &c. 
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Where freehold and copyhold lands are settled upon the 
same trusts, the right way is to vest the inheritance, as well 
of freehold as of copyhold, in trustees, and then one set of 
words is sufficient to declare the trusts. 

NOTE. 

Thia is proper where it is expedient for the trustees to have the 
legal estate ; but in marriage scttlemeDtg it is mual to convey the 
freehold lands to uses, and to have the copybold lands vested is 
trustees, upon such trusts as correspond with the uses of tb6 
free bold estate. 

In marriage settlements, if the wife has do otiier provision, it is 
proper to make half a jear's payment of the jointure, or at least 
some proportion of it, payable immediately on the deatli of her 
husband, as a provision to enable her to purchase a honae, &c. 
and to answer the expenses incident to a new establishment. 

Where a settlemeut is to be made of the wife's laud after mar- 
riage, — wrong to insert usual power of revocation, for it may be 
argned that the power will make it a voluntary deed, and bring it 
wittiin 27 Eliz. t. 4, ». 3. (And see Balloek v. Walerhoute, Sir 
Thos. Janet, 54, and Mr. Boolh't opinion at the end of Sheppard's 
Touch.) 

Notwithstanding it may be recited in a settlement, after mar- 
riage, that the settlement is in purtuance of articles, yet if the 
articles be lost, the settlement will be voluntary. 

Where a person seised in fee, settles his estate for the benelit of 
himself, his intended wife, and the issue of the intended marriage, 
and afterwards on his collateral relations and their issnc, — ^tho 
limitations to the collateral relations and their issue are, generally 
speaking, voluntary, and should always be preceded by a general 
power of appointment ; but where father, tenant for life, and son 
tenant in tail, join in a settlement under which there ij an imme- 
dialc provision for the son and his issue, the limitations over to 
his collaterals, tlic father has often been considered as a purchaser 
of thosecollateral limitatioiu, for the benefit of his joimger soiis< 



ir personal estate be settled to go as heir looms with 
i:al estate, so far aa the rules of law or equity will allow, 
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and the real estate be in strict settlemant, the penonal will 
vest in a tenant in tail as soon as bom, therefove the 
right way is to insert the trust at length. Mn Butl^ adds 
*' but so as that no one person, who beii^ an infant nnder 
twenty-one, would be entitled to an estate tail in the freehold, 
shall acquire a vested interest in the personal estate, so as to 
be transmissible to his representatives until he shall attain 
twenty-one/' (See Yaughan v. Burslem, 3 Brown, lOlO 
Where leasehold for lives or years is intended to be sa- 
iled, upon the execution of the settlement tlie.tl^n snliwit- 
ing lease should be surrendered, and a new one taken in 
the names of the trustees ; and care should be had that 
upon every future renewal, the lease be made to the tnis- 
tees, and not to the person who makes the settkment, .fer 
by this means it would be in his power to convey to a mort- 
gagee or purchaser, which would defeat the settlement* If 
the lease be not surrendered, a meanorandyai may be inr 
dorsed upon it, that the lands therein comprised, are settled 
to the uses of such a deed. 



2. Voluntary Settlements. 

In vduntary settlements there should always be reserred 
a power of revocation. 

A voluntary settlement is void against specialty ciedi- 
tors, and a purchaser for a full and valuable coosidermtion, 
although the purchaser have notice of the settlement. This 
is on a supposition that the same person who makes the 
settlement, conveys to the purchaser, not his heirs; and the 
debts, at least some of them, must be contracted before the 
settlement is made. 

By construction of the statute of Elizabeth, against firau- 
dulent conveyances and voluntary settlements, where there 
are purchasers or creditors, l^al estate is not quoad ih^n 
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construed to pass from party making conveyances and set- 
tlements. 

Notwithstanding it may be recited in a settlement after 
marriage, to be in pursuance of articles, yet if articles be 
lost, settlement will be voluntary. 

If, where lands are settled on children as tenants in 
common in fee, they all die under age, and without issue in 
their father's lifetime (who made the settlement, and 
reserved to himself merely an estate for life) the lands 
would, on the death of the last child, vest in the uncle, the 
father's brother, as heir of that child ; for after the limita- 
tion of a fee simple to the children, no reversion can be 
reserved to the father,— therefore the children should always 
have estates tail, with cross remainders, remainder to the 
father in fee. 



3. Settlements for Payment of Debts. 

In a' provision for payment of debts, the expenses at- 
tending making the conveyance always directed to be first 
paid ; and where there is a probability of the grantor's dying 
insdivent, he should covenant that, immediately on his 
decease, executors should pay all demands, then a reme* 
dy may instantly be taken against the executors. 

NOTE. 

Except with respect to charges already subsisting as to the 
estate. 



4. Marriage Articles. 

In the case of articles and executory directions,— proper 
to insert all the powers, clauses, &c. as fully as in an actual 
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settlcmenty and never to say that intended settlement shall 
contain all such powers, clauses, &c. as are usually inserted 
in settlements of that nature. 

NOTE. 

But the lunitations to the sons and to preserve contui|^ent re- 
mainders may be expressed very shortly. Where the property to 
be settled is small, the whole legal fee should be vested in tmsteeSy 
" upon trust to raise out of the whole, the gross sums in question ; 
and^ subject thereto, to stand seised in trust for the persons to whom 
the inheritance is intended to be limited.'^ 



By marriage articles, lands agreed to be settled on A, ^or 
life, remainder to the heirs of the body of A, equity will 
decree a strict settlement. 

NOTE. 

Because, in settlements without articles, the words are left to 
their legal operation, unless from some recital in the deed or 
otherwise a mistake appears ; it must, however, be observed that 
parol evidence is admissible to prove such mistake. ( v. Mass, 

3 Bro. C.C.27; 1 Ves.jun. 61, 470 ; 2 Ves.jun. 368. J 



But an actual settlement before marriage is different, 
unless expressly said in pursuance of articles. 



It deserves consideration, if there be articles and a sub- 
sequent settlement not at all referring to them, whether 
articles should controul the settlement. It seems they 
MTOuld, except in case of a purchaser without notice, and 
for a valuable consideration. 

NOTE. 

This point may now be considered to be settled. The distinction 
is between a settlement made before, and one made ii/i(er marriage. 
When the settlement is made after marriage, it will be controlled 
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by the articles ; — when made before the inarria(ce, and toithov,t any 
reference to ttiem, a court of equitj has no juriadiction to new 
model the limitations of the settlement accordio); to the articles. 

The settlement before marriage of the perioiiai estate of a. female 
infant,— whether it consist of choies in action, property in possea- 
aion, or of future interesta, whether vested, or contingent,^ — is 
good. (Trollops V. Lintan, 1 §im.' and Stu. 477 ; Price v. Seyt, 
3 Barnard's Hist. 123; Harvey v. Athhy, 3 Atk. 606.J It seems, 
however, that an agreement to settle all the future property of a 
female infant, is binding only aa to property cowing vnexpectedly, 
and not as to such as is within the contemplation of the parties at 
the time of the marriage, in case the husband sarvives, and not 
as against the wife surviving. ( Williami v. WiUiami, 1 Bro. 
C. C. 152.J With respect to the wife's reversionary interests it 
has been recently held that a settlement of them made on separa- 
tion, with the consent of the wife's father, is not binding in case 
she survive her husband. (Stamper v. Barker, 5 Madd. 167.^ Set- 
tlements, or articles by infants, are good only if made before mar- 
riage. (Seaman v. Bingham, 3 AtJi.66.) 



Although there are many dicta, which seems 
conclusion that the freehold estate of an infant may be settled pre- 
viously to marriage ; (Cannel v. Buckle, 2 P. W. 243 ; Dui-nfm-d 
V. Lane, 1 Bro. C. C. 106;J yet it may now be considered to be 
clearly established that such settlement is not binding. (TroUope 
V. Lintan, 1 Sim. and Stu. 477 ; Pierton v, Pierson, cited in 1 Stv^ 
C. a 115; Mag v. Hook, ibid. 112.- Clouc/h v. Chttgk, tlated in 
5 Vet. 717 ; Leckif v. Knox, 1 Ball and Beat. 214 ; Ckilti, v. CAiltt/, 
3 Ves. 545 ; Milner v. Lord Harewood, 18 Ves. 209.) 

The infant should always be made a party to her aeltlementa, 
and the concurrence of parents or guardians be had, although per- 
haps it is not strictly necessary that both the infant and her 
parents or guardians should be parties. (See the dicta of Lord 
Thurlow, in Durnfard v. Lane, that the consent of parents or 
ffuardiaus is not neceiiary ; and that the concurrence of the guardians 
will alone give validity to the settlement f may be inferred from the 
observations of the M. R. in Ainilee v. Medlycott, 9 Vei. \9.) 



" Previous to the marriage," means not only ' prior,' but 
' preparatory to,' as leading the way to, or in contempIatioD of, 



I 
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5. Marriage Settlements. 

When lands are directed to be settled at a future time 
to the uses of a foimer settlement^ the direction must 
not be to such uses as shall at that future time be existing, 
but to the $ame uses, &c. as are directed by the former settle*- 
ment ; in that case the persons intended to take for the 
time being, would be entitled in equity to the same estates 
and interests as they would have been at law, in case the 
settl^nent directed was actually made. 



In a settlement of freehold lands on marriage, a limitation 
to the use of the husband for life, remainder to the use of 
the heirs of his body, is an estate tail in the husband, and 
he having the legal estate, the Court of Chancery has no 
power over it ; but if the legal estate had been vested in 
trustees in trust for the husband for life, remainder to the 
heirs of his body, though an actual settlement, a court of 
equity would decree a strict settlement to be made, as the 
issue are most in contemplation of the parties, and are pur- 
chasers for a valuable consideration, viz. that of marriage. 
Settlement of leasehold for years on marriage, as above, 
the court would not decree a strict settlement, according to 
the opinion of Lord Hardwicke. 

All these cases deserve the utmost consideration, and 
best advice; 



If a man, having the tithes of his own land, makes a 
settiement on his marriage in the usual manner, without 
conveying the tithes expressly, and there are in the settle- 
ment, general words, ^' And all other his lands, tene- 
ments, hereditaments, &c/' the tithes, though not in the 
contemplation of the parties, will pass, and be entailed. 

This point should be attended to in the suffering a reco- 
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very ; for the tithes, unless expressly mentioned, would not 
be comprised in the recovery, nor in a fine ; but in a deed, 
they will pass by general words. 

NOTE. 

To establish an exemption from tithes, it is necessary among 
otfier things to shew that the lands belonged to some of tiie 
religious honsea dissolved by HeD, 8. (See Cov. sec. i.) 

When it is certain, or even probable only, that lands are dis- 
charged of tithes by a modus, right not to convey the tilhea in 

the cuuvejanco of the lands, especially if tliere be the general 
words, " all other the messuages, lands, tenements, tithes, and 
hereditaments," but to depend opon the general words, for alt the 
subMsting tithes will pass by these words, without prejudicing or 
invalidating the modus. It is clearly proper to omit any descrip- 
tion of the tithes, for that would amount to an admission of their 
existence as a separate inheritance, which is contrary to tlie nature 
uf an exemption by modut. If A be tenant in tail of lands, and 
atsu tenant in tail of the tithes of these lands, a Gno or recovery of 
the lands will not bar the tithes, unless they he described by their 
proper names. ("2 Bos. ^ Pull. 579.^ 

In abatracting the title to tithes, it should be shewn that the 
tithes were granted, by the crown, to some lay person at the diuo- 
lution of the n 



Kemarks on Mr. Tkkbourn's Marriage-Settlement bif John 
Maire, Esq. 

1st, The portions of the younger children are to be raised 
after Mr. T.'s decease and paid at twenty-one, but if they 
attain twenty-one in his hfe-time, then to be paid generally 
within six months next after hia decease, — provided that if ' 
any die under twenty-one, then the shares to go to the | 
surviving younger children, — provided that if all die before ' 
their pi-oportion become payable the term to cease, any- , 
thing herein, he. There want vesting words, — a younger son 
becoming the eldest son, his portion should not be raised,— 
"surviving" children improper, — the last proviso, literally 
construed, would suspend and might defeat the wliole pro- 
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vision ; but probably a court, of equity would support the 
intent of Mr. T, 

2Aj If M, T, should have no issue male, portions of the 
daughters to raised in his lifetime^ if so directed, otherwise 
after his decease and paid at twenty-one, the portions of 
any of them dying under that age to the surviving daugh- 
ters, — ^the word " surviving" improper. 

3d, Leaseholds for lives conveyed to trustees to raise so 
much of the portions as should not be raised out of the free- 
hold, — improper ; the precise sum should be ascertained. 

4th, The settlement is expressly said to be made in pur- 
suance of articles, — the articles should be inspected and the 
true construction in equity should be followed. The portion, 
though contingent, may be released, in this case, by the hus- 
band; but doubtful, though vested, whether he can assign it 
even for a valuable consideration, because the assignee stands 
in the place of the husband, who by the rules of equity 
could not have it without making a reasonable provision ; 
but is the better opinion that the husband may assign for 
a valuable consideration. 

The marriage-settlements in Horseman's Conveyances, 
are all defective in not declaring that the portion of a 
younger son becoming an eldest, or only son, should go 
to the rest; for, without that clause, in case there were two 
sons of the marriage and a daughter or daughters, and the 
eldest son should die, the younger would take the estate, 
and also a share in the sum provided for the younger chil- 
dren's portions, which would be very unreasonable. 



Remarks on Dr, Vane's Settlement. 
The portions of the younger children are disproportioned, 
because the family estate is settled so as to come to the 
eldest son. In making a provision for younger children. 
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nioi'e proper to have the sliares in money than undivided 
shares in lands ; because the portions, being vested, may be 
sold, but perhaps, an undivided shai-e in lands cannot, as 
no recovery can be suffered without the tenant for life's- 
concurrence. Besides, an undivided share is not very 
saleable. 

Where lands are intended to be settled on sons unborn in 
exclusion of the father, it is proper to limit a new term pre- 
cedent with remainder in fee to trustees, in trust for the 
first and other sons &c. The estate of the trustees would 
of course support the contingent remainders. The trusts of 
the term should be declared to apply the rents while there 
is no son, according to the intent of the person who makes 
the settlement. 

In a settlement of money upon children, where a life-inter- 
est is limited to a person before them, the portions should 
be directed to be vested interests in the children at the age 
of twenty-one, and to be paid if they shall be under that 
age at the decease of the tenant for life, as and when they 
shall attain that age ; and if they shall attain that age in 
his lifetime, then within six months after his decease : 
when there is no estate for life given, the time of vesting, 
and time of payment, are the same, 
NOTE. 
The portions of daughtera ahould be vested on their attaining 
twenty-one, or marriage with consent ; and it aeema right ttiat 
the portions of sons ahould be vested on their attaining twenty- 
one years, or on their death under age leaving; issue, or else there 
shonid be trusts substituting issue in the place of parents. 

In a settlement where the daughters are not to have 
increased portions on failure of issue male, the provision \ 
ought to he introduced in the words, — " in case there 
shall be any child or children, other than an eldest or only 
son then," &c. ; but if there be two provisions, the one for 
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daughters and younger sons, in case of issue male, and the 
other for the daughters in case of the failure of issue male, 
the first must be in these words^-*'^ if there ddall be an 
Meat or oaaly son, and one or more daughter or daughters^ 
younger son or sons then," Sic, and afterwards the second 
provision must be introduced in these words, — " m ease 
there shall be no such son, or being such son or scuis, all 
of them shall die before any of them shall attain twenty- 
one, without issue or issue male, (as the ease may happen,) 
and there shaH be ope or more daughter or danghterSy 
then to be considered as Tested interests in them at the age 
twenty*one, but to be paid at the tunes foUewing, that 
is to say, the portions of such of them as shaH be under 
twenty-one at such failure of issue male, as and wiierr 
they shall attain that age, and the portions of such of them 
as shall attain the age of twenty-one before such failure of 
issue male within six calendar months Bext after such Itd- 
htre c^ issue male.'* As it may happen, that a daughter er 
daughters may acquire a vested interest in, or even faaTe 
been paid, the portions payable in the event of tseme male 
of the marriage, and there may be aflerwmb a feikire of 
issue male, there should be a clause in the deed that &e 
former portion so vested, or paid, should be taken m satts- 
faction, pro tanto, of the portions payable on farktre of 
issue male: if this is not provided for in some such way, 
the daughters may get double-portions. 



Colonel Hale^i Setiilemmt. 
Where money ia settled upon A and his wife for 
remainder to children equally, to be invested, and if any die, 
with a power to invest the money in land, to be setded 
upon the same trusts, '^ or as near thereto as the natuvs 
of the estate and case, &c." The settlement (in Mr. BaaA- 
ley's opinion) must be amongst the children in tail, with 
cross remainders in tail. If the words *' eras near^ Soe.** 
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had been omitted, the power luiglit have been construed to 
extend to a temporary realization, in which case the land 
would have been a security for the money. Never give a 
power to the trustees to vary the right of the person entitled, 
by changing real into personal estate, or vice versa. 
NOTE. 

A commoQ defect in marriage settlements and wills is their 
silence on the subject of maintenance of the elder son, for the time 
being entitled to the real estate. 

Where there are trusts of real property for daughters under age, 
it is proper to authorize the trustees, in ease of the marriage of the 
daughters during infancy, to make a settlement on their marriage. 

Where a jointure, or other annual sani of money, is charged 
upon real and personal estate, or upon any two funds to which ul- 
timately two different persona may become entitled, it should be 
declared which is the primary and which the secondary fund, or it 
should be declared in what proportion each fund is to contribute. 

Where an estate is settled to such uses as a man shall appoint, 
and in default to his children in tail, it seems, notwithstanding 
Lovie't case, to be a settled rule, that the children in such a settle- 
ment take vested interests, subject to be varied by the father*! 
appointment. 

Money intended to be settled upon trusts that may 
have long continuance, — improper to let it remain so; 
there being the greatest probability that a part may be 
lost. The right way is to direct it to be laid out in lands, in 
which case the property is not only secure, but the lands 
may improve so much as to make it highly advantageous 
to the wife and children. But the income being great - 
the husband might wish to continue it, as money, which 
should not be suffered. Even where it is intended to go as 
money, yet direct it for the present to be realized, and the 
lands to be sold when the money is vranted. Where a 
small real estate is to be given to, or settled on, children 
equally (which should always be done), the beet way in 
that case is to direct the land to be sold at the time the 
money is wanted, and the purchase-money divided equally. 
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Mr. B, having only one son, W, and intending to settle 
his estate strictly, devises to his son for life, remainder to 
his first and other sons successively in tail general, re^ 
mainder to other sons of the testator successively in tail 
general, remainder to the daughters of the son, as tenants 
in common in tail, remainder to the testator's own daugh- 
ters in the same manner, remainder over. This is very- 
inaccurate, and contrary to the intention ; for If W should 
have a son, who died leaving a daughter, that daughter^ 
under limitation in tail general to her father, would take in 
preference to the second and other sons of the testator; 
and, on the other hand, if W should have only daughters, 
they would be postponed to the daughters of the second 
and other sons of the testator, by virtue of the limitations 
in tail general to those sons. To obviate these incon- 
veniences, the right way would be to limit the estate to 
W for life, remainder to his first and other sons successively 
in tail male, remainder to the unborn sons of the testator, 
in the same manner, remainder to the heirs of the body of 
the testator, remainder over. By this method the sons, 
and their issue male, would take in order and manner in- 
tended, and the daughters of W would be preferred to 
those of his brothers. 



In a settlement on Catherine and Elizabeth, two daugh- 
. ters of Mrs. Halhead, limitation of the cross-remainders 
stood thus — *' In case either of them, the said C. & £., 
should die without issue of her body, then, as to the part 
or share of such of them so dying, in trust for the survivor 
of them, the said "Catherine and Elizabeth, and the heirs 
of her body lawfully issuing, and in default of such issue 
in trust, ^c." As this limitation stands there will be only 
one cross-remainder, and that too a contingent one, which 
possibly may never vest, when there ought to be two cross- 
remainders, and both vested, viz., a vested remainder in 
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each of the otiier'a moiety, the limitation should have 
been in the foUowiog words : " and in case either of them, 
&c. the part or share of such of them so dying, should 
be in trust for the other of tbeni, and the heirs of her body; 
and, in case the said Catherine and Elizabeth should both 
die without issue of either of them, the said parts should be 
in trust, &c," By these words, Catherine would immedi- 
ately acquire a vested remainder in tail in Elizabeth's 
moiety, and Elizabeth would, in the same manner, acquire 
a vested remainder in tail in Catherine's moiety : so that, 
in case Catherine should die, leaving issue in the lifetime of 
Elizabeth, and afterwards Elizabeth should die without 
issue, her moiety would, by virtue of the cross- remainders 
vested in Catherine, descend to the heirs of the body of 
Catherine, and her children would take in the same man- 
ner as if she had survived ; but if cross remainders be 
limited to the survivor, the moiety of Elizabeth, in the 
case above supposed, would not descend to any of the 
issue of Catherine, because Catherine was not survivor, 
and, therefore, could not take any vested estate under that 
description which would descend to her issue. 

NOTE. 

That (his would be a vested remainder in the oaie of a. will at 
leaat, >ee Chadock v. Cowley, Cre. Jac. 6«3. E. B. S.; but let Watt* 
T. Waineviright, (5 T. R. 497, eoHlra.) 



6. Other Matters concerning Settlementi. 

Where an estate is settled to such uses as a man shall 
appoint, and, in default, to his children in tail, it seema 
now, notwithstanding Lore's case, to be a settled rule, — 
that the children, in the settlements of this kind, take 
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vested estates subject to be varied by the father's appoint- 
ment. 

Tenant in tail, with remainders over, levies a fine^ and 
settles estate in strict settlement, and afterwards suffers a 
recovery to the uses of the fine ; this case is not within the 
statute of 32 Hen. 8, and 14 Eliz. c. 8, as the deed 
fine and recovery will be considered as one assurance. 

Wrong to insert a proviso in a settlement, that the as- 
signment of post fines shall, in a certain event, be void. 
The proviso should be either left out, or these words added, 
*' then this present assignment shall be and enure to, and 
be in trust for, the sole benefit of C^Ae settler,) his executors, 
administrators, and assigns.'' It is not like an estate canred 
out of a greater estate, which falls in the greater estate. 

In a settlement A covenants, that his executors, or ad- 
ministrators, after his decease, shall pay his wife a sum of 
money, — it ought to be within a month at most, that ehe 
may have a remedy against the executors immediately! 
and to prevent other creditors from having a priority. 

Where a settlement is. to be made of the wife's land 
after marriage, it is wrong to insert a general power of re- 
vocation, for it may be argued, that that power will make 
it a voluntary deed, and bring it within 27 Eliz. c. 4, s. 6. 

NOTE. 

See Butler v. Waterhouse, Sir Thomas Jones 54, 35, and Mr. 
Booth's opinion, at the end of the last edition of Shep. Touch, 



Where two family estates are settled in such a manner, 
as that by a probable event both may unite in the same 
person, it is usual to insert a proviso in the latter settle- 
ment, that if the event should happen, the estate for life or 
in tail of that person in the premises comprised in the lat- 
ter settlement, should cease and determine, and the next 
remainder come into possession. It was referred to Mr. 
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Fearne to settle a provision in a case so circumstanced ; that 
gentleman, after much consideration, introduced his opinion 
by defining the nature of an executory devise, stating 
the rules which the law has established with respect to 
the execution and commencement of the contingent estates, 
and by a strange misapplication of those rules to the case 
under consideration, which had nothing in it which bore 
the least resemblance to the estates defined, he concluded, 
that the proviso should confine the happening of the con- 
tingency within the period of 21 years from the death of a 
person in being. One cannot but wonder at so great a mis- 
take. By uniting in the same person the premises com- 
prised in both settlements, a vested estate tail, if such were 
his estate, would indeed determine, and the next in remain- 
der come into possession, but clearly no new estate would 
arise or be created on that contingency ; and whether the 
estate tail should expire by the failure of issue, or should de- 
termine by the happening of the contingency, and whether 
within 20 Or 200 years, the effect and consequence would be 
the same, the next in remainder would come into possession; 
but in neither case would any new estate arise, or come in 
esse, and the proviso leaving the happening of the contin- 
gency indefinite in point of time, would be so far from 
tending to a perpetuity, that it would have quite a contrary 
tendency ; for the estate of an infant tenant in tail, might, 
by happening of the contingency, determine during his 
infancy, and the person next in remainder being of full 
age and tenant in tail might, by suffering a common reco- 
very, or being tenant in fee simple, by a common con- 
veyance, or by his last will, dispose of the inheritance ; 
and any tenant in tail an possession, being of full age, 
might at any period of time, by suffering a common reco- 
very, bar that estate tail and all remainders over in the 
same manner as if the proviso had not been inserted ; and 

g2 
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the proviso itself would cease for ever ; — ^but to make use 
of argument in order to prove a point so clear, seems no 
less absurd, than it would be to attempt to prove by argu- 
ment that two and two are equal to four, both the one and 
the other being self-evident truths. — ^R. B. 

Mr. Phipps was of opinion that no fixed period of time 
should be settled for the separation of the estates, but that 
it should be left at large, as law and equity would admit sucb 
a clause good to its utmost extent ; but that if the clause 
itself mentioned the period within which, (if the event ot 
the union of the estates were to happen,) they should sepa-» 
rate, there would be a danger in one instance^ of not car- 
rying it to its utmost extent allowed of by lawy and, in the 
other, of carrying it too far ; which^ in the first case, would 
fall short of the wish of the parties — in the other would 
make the proviso null ; but Mr. Butler and others agreed^ 
that the best and safest way would be to confine it within 
the period of one life, yet they all declared if it were extended 
to any number of years in being, and 21 years, it would be 
good ; but as no determinaton to this effect had been given 
in any court of judicature, they very strongly advised not 
to try the experiment. 

Mr. Butler understood Bradley's objections to Mr. Feame's 
opinion to be, that the limitations admitted of such a con- 
dition being annexed to them to any extent of period^ — that 
such a condition might be defeated by a recovery properly 
suffered, — but that till such a recovery, it would always 
have effect. Mr. Butler submitted that, however this 
doctrine would hold when the cesser of the estate was 
brought about, by what is strictly speaking, a condition, it 
would not hold in those cases where the cesser of the estate 
is effected by way of limitation. If an estate be limited to 
A and his heirs or heirs of his body, with a condition an- 
nexed to such a limitation^ there^ on the performance of 
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the condition, the estate ceases, and the donor or his heirs 
enter ; but if an estate be limited to A and his heii*s or 
heirs of his body, but if such an event happen, that limi- 
tation to become void, and the estate to remain over to a 
stranger, — this, Mr. Butler conceived, could not operate by 
way of condition, for none but the donor or his heirs can 
enter for a condition broken ; but by way of shifting or 
springing use. Now, though a condition may be fixed on 
any event however remote, a shifting or springing use 
cannot be conceived or limited to take effect upon any 
event which must not necessarily happen, if it happened 
at all within one or more life or lives in being and 21 years. 

NOTE. 

Sometime about the year 1780, a difference of opinion respecting^ 
a proviso of this nature, occasioned the drafts to be laid before 
Mr. Feame and other eminent counsel ; they all agreed in opinion 
that the proviso in question might be left indefinite ; but, from the 
particular circumstances of the case, they thought it most prudent 
in that case to restrain it to the period mentioned by Mr. Bradley, 
and Mr. Feame settled the draft accordingly. In the settlement 
of the Courtnay estate, executed about the year 1740, Mr. Booth 
limited the tinie to the period above-mentioned. In the settlement 
of the Norfolk estates, executed in the year 1767, Mr. Booth left it 
general. (See the proviso, Co. Litt. n, 327.^ 

The editor has reason to believe that Mr. Butler's objections are 
not very accurately stated in the text ; but has retained them ne- 
vertheless without any change, from an unwillingness to mutilate 
even such parts of Mr. Bradley's notes, as may not be quite cor* 
rect. 
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1. Difference between Estate Vested and Executed. 

XJlFFERENCE between an estate vested and executed ; 
the former are two distinct estates, and may be disposed of 
as such, but the latter is an entire estate. Therefore A^ 
tenant for life, remainder to trustees to preserve, remainder 
to the heirs of the body of A, — in this case the estate tail 
is not executed to the life estate ; and therefore A has two 
estates, — one estate for life in possession, and a vested re- 
mainder in tail. A limitation to A for life, remainder to 
the heirs of his body, is an estate tail executed in A, 

Lands limited to Ay for life, remainder to trustees for a 
term, remainder to the heirs of the body of ii, the inter- 
mediate term does not prevent the estate tail being exe- 
cuted. 

Lands limited to trustees to the use of A for life, re- 
mainder to the use of trustees in trust for the heirs of the 
body of Ay the heir of ^ is a purchaser. So if the equit- 
able estate be first limited, and then the legal, the rule 
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being that the estate tail cannot be executed unless it be of 
the same nature as the life estate^ viz. both legal or both 
equitable. 

A, tenant for life, remainder to the right heirs of A for 
ever, — this is a fee executed ; remainder to the heirs of the 
bodj/ of Ay — tail executed. 



2. Of Barring Entail of Leasehold. 

Leasehold for lives entailed ; the tenant in tail may bar 
the entail and remainders by a fine sur concessit. Mr. 
Bradley clearly of opinion that it may be done by lease 
and release. 

NOTE. 

Mr. Booth was of the same opinion, and gave for a reason, that 
leasehold for lives not being such an estate whereof an entail 
might be created, and not within the statute de donis, and, conse- 
quently, no estate of inheritance, any conveyance would be suffi- 
cient to destroy such limitations, they being only in the nature of 
limitations in tail. 



3. Of Devising an Entailed Estate in Durham. 

Tenant in tail of lands in the county of Durham, dan- 
gerously ill^ desires to make his will, and devise those 
lands. The way is to execute the conveyance, making a 
tenant to the praecipe, and to sign the warrant of attorney 
one day and to execute his will the next, for in that case, 
if he live till after the recovery is arraigned, though he 
should be insane, yet according to a determination in 
Burrow, the will would be good. If an old entail descend 
to the sick person, to which many persons then in being 
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(his issue) are inheritable, a fine would create a fee which 
would have continuance so long as there should be any 
such issue inheritable, to the latest posterity ; and in that 
case a fine might be more proper than a recovery, because 
it might be levied as of a preceding court/' 



4, Where an Entailed Estate is encumbered. 

A, tenant for life, remainder to B in tail, remainder to C 
in tail, remainder to £ in fee,— 'i), in debt, is desirous of 
making a provision for pa}rment, but the tenant for life 
refuses to join. The way is for B to grant and demise to 
trustees for a term, and to levy a fine sur concessit, to 
confirm it, in trust to raise a certain sum to be applied in 
payment of debts, and to pay the residue to him ; this is 
good against all persons except A and the issue of C, and 
so to direct a certain sum, and that the receipt of the trus- 
tees should be a sufficient discharge. 

Where a person dies leaving an estate greatly encum<* 
bered, it is improper strictly to entail it ; the best way is to 
devise the estate to trustees in trust to sell. 

Ay tenant for life, remainder to B, his eldest son, in tail, 
reversion to A encumbered. A dies, and the reversion 
descends to J5, who, by levying, subjects the estate to all 
the real encumbrances of A, because the determinable fee 
which issued out of the estate tail, is merged in the rever* 
sion, and the reversion thereby becomes subject to the en- 
cumbrances of A. A recovery much the safest method, as 
thereby the estate tail is extended to a fee simple, and 
the reversion barred, consequently, the lands are not 
subject to A's incumbrances. Besides, A may, by general 
words, have conveyed his reversion to another person, which 
affords another reason for suffering a recovery. 
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NOTE. 



Where there is any difficulty in making out a title to the rever- 
sion, or in showing that no one, through whom it is derived, has 
incumbered it, a recovery should be suffered. 

The word *' land'' in recoveries has always been used in an ap- 
propriated sense, and confined to land in '* tillage ;'' and on this 
ground, where a recovery was suffered of forty acres of land, forty 
acres of meadow, and forty acres of pasture, and which was grass- 
ground, the meadow and pasture exceeded eighty acres, Mr, 
Bradley advised a new recovery. If a recovery were suffered of 
so many acres of land only, it may be doubted whether this would 
not be construed as including every species of land. (See Selby v. 
Sflhyy 1 Vent. 260. 



5. Effect of Warranty, 

However the warranty of a tenant in tail in possession 
may bar those in remainder, it never can bar the rever* 
sioner ; the statute de donis being passed as much to guard 
reversioner, as the issue in tail from alienations of the 
tenant in tail. 

Where a man makes a feoffment, and levies a fine to 
pass a particular interest, — ^proper in order to repel the 
express warranty in the fine and implied warranty in the 
feoffment, that a declaration should be inserted in the 
feoffment, that the feoffor is not understood to warrant tho 
premises beyond that particular interest. 



6. Effect of a Decree against Tenant in Tail. 

In equity the rule is general that a decree against a 
tenant in tail, is sufficient to bind his issue and the t^ 
mainder, 
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7. Effect of a Fine. 

Tenant for life of an equitable estate levies a fine, no 
more passes than what lawfully may pass, and the estate 
for life is not forfeited. 

Tenant for life of the legal estate of fee farm-rents, levies 
a fine come ceo, S^c, no more passes than lawfully may pass, 
yet the estate for life is forfeited, because the tenant for 
life pretends to claim an estate in fee, which tends to the 
prejudice of the reversioner, whose estate the tenant for 
life is in some degree a trustee to preserve. So if the 
tenant for years levy a fine, his term is forfeited, though 
no more passes than what lawfully may. 



Seymour's Case, 10 Co, Rep. 96. 

il, tenant in tail, makes a bargain and sale inroUed, and 
a year afterwards levies a fine to the bargainee ; fine held 
to be no disseisin, but only a confirmation, because it was 
levied so long afterwards, and because the tenant in tail 
had no estate of freehold at the time of levying the fine, 
having conveyed it by bargain and sale. But in a case in 
Burrow, a tenant in tail makes a bargain and sale inroUed, 
and in two months after, in pursuance of a covenant, levies 
a fine, held the conveyance a discontinuance. Query, in 
Seymour's Case, if the fine had been levied in pursuance 
of a covenant, though so long afterwards, whether the 
effect would not have been different ? 



A fine does not bar a term assigned to attend the inhe- 
ritance, unless expressly levied for that purpose ; for the 
Statute of Limitations does not run between a trustee and 
his cestui que trust, and the possession of the reversioner is 
the possession of the trustee, to wliom the reversioner is 
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tenant at will ; but an outstanding term is barred by a fine^ 
and five years nonclaim^ if there is at the time of levying a 
fine a person in being capable of claiming, otherwise not 
till five years after administration of the term is granted. 
In all cases; therefore^ where a fine is to be a bar to an 
outstanding term^ there must be^ at the time it is levied, an 
executor or administrator in existence ; but if a representa- 
tive should fail at any time afterwards, the time having 
once begun to run, will be a bar at the end of five years : 
the same as to infancy, coverture, &c. happening after the 
fine has begun to run. 

NOTE. 

But though the termor be bound, yet it seems that a mortgagee 
may avail himself of the term. (Willoughhy v. Willoughbyy 1 T. R.) 



In a fine sur concessit, conuzor grants nothing more than 
he actually has in the estate, and if the tenant in tail, with 
remainder in fee to a stranger, levy a fine to a purchaser 
during the life of the tenant in tail, and so- long as any issue 
of his body are living, the purchaser may enjoy the estate ; 
but on his death, without issue or failure of issue of his 
body, the remainderman has an immediate right of entry. 



Where the freehold is not in any of the parties to a fine, 
it is void against strangers ; yet it is good as against the 
parties themselves and all claiming under them. 

A settled point, that a fine has no operation as a bar, 
under the 4th Henry 7, upon those estates or rights, 
which it does not displace or divest. 
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It is also a settled point, that a fine, levied by a tenant 
for life and remainderman in tail, does not divest nor dis* 
place any of the subsequent remainders. 

A fine, vfiih nonclaim, will bar a right but not a vested 
estate ; for while the estate continues vested, there can be 
no occasion for a person to claim that which he is already 
possessed of. 

Where a fine and non-claim will bar, and a man, instead 
of entering and claiming to avoid the fine, brings a bill in 
equity, which, for want of equity, is dismissed on the hear- 
ing, and five years pass,'— the heirs barred for ever. 



Though it is rather unusual to include trustees in a fine» 
yet, as each conuzor warrants against himself and his heirs 
only, there can be no just grounds of objection. 

It is proper in a fine, where you must use sirnames in 
one instance, to use them in all. 

Ten acres of wood, in a fine, means so much land 
covered with underwood, as hazels, &c. ; but where there are 
only timber trees, so that a man may ride amongst, it must 
be ten acres of land, not woodland, which, in a fine, is very 
improper, though, in a common conveyance, it may do. 



Ay tenant in tail, reversion or remainder to A in fee ; a 
fine bars the intail, and vests the inheritance in fee simple 
in A, but to a mortgagee or purchaser a lease and release 
is proper. 

NOTE. 

That Is, a lease and release as well as a fine. If the reversion 
were in a third person, a recovery would be proper, as a fine 
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would merge the estate tail in the reversion, and bring the latter 
into esse, and, consequently, it would become liable to the incum- 
brances of the tenant in tail ; but where the reversion is in the 
tenant in tail, a fine will do ; for whether he levy a fine, or suffer 
a recovery, the estate will be liable to his incumbrances. In the 
opinion of a very eminent conveyancer, it has been thought that 
the lease and release should precede the fine, and that a decla- 
ration of the uses should be contained in the release ; for then, if 
the parties should afterwards levy a fine to other uses, it would 
operate, in the first instance, to confirm the lease and release. 



8. Effect of a Recovery. 

A bargain and sale the most proper conveyance to make 
a tenant to the praecipe, a copy of the inroUment being suf- 
ficient evidence ; but if the tenant to the precipe has been 
made by any other deed— proper, if lands be in a register 
county, to inroU it in the Register Office, which v^rould be 
good evidence in case the original should be burnt, de- 
stroyed, or suppressed. 

NOTE. 

So, if the lands lie in any other county, and the grantor i» 
living, it is prudent for a person, purchasing part of the lands, to 
have the deeds enrolled, unless they are to be delivered to 
him. 

There is this advantage in making the tenant to the writ of 
entry by bargain and sale or deed inrolled, that there is on the 
rolls of the court complete evidence of every thing relating to the 
recovery ; and, upon a sale of the lands in parcels, the purchaser 
will not be entitled to the recovery deed. To avoid the expense of 
copies on a sale by parcels, and also for the security of persons 
who purchase by parcels, it is frequently advisable that a material 
deed, or deeds, relating to the title, should be enrolled for safe 
custody, — a mode of proceeding which is not only the safest, but 
frequently also the least expensive. 

If the tenant in tail be an alien, he cannot convey to make a 
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tenant to the praeipe, or for any other purpose. The pracipe 
must therefore be brought against the alien himself, and this will 
effectually bar the entail f 4 Leon. Si,) When the alien has not 
the immediate estate of freehold, the tenant of that estate, or his 
alienee, should be made tenant to the pracipe and the alien vouched. 
With respect to the former of these cases, it has been said by a 
very eminent lawyer (Mr. Preston), '^ that though it be advisable, 
yet it is not quite clear, whether it be necessary ; for it seems 
that until office found the estate is in the alien, and I am not 
aware of any rule or case, which denies to him the power of alien- 
ation subject to the right of the crown. Lord Coke (Co, Liu. 
426) must be understood in this sense ; though Lord Chief Baron 
Comyns, in his Digest, has stated the proposition generally, that 
an alien has no ability to make a feoffment, grant or lease. Shep- 
pard (Touch. 231) admits the power of an alien to transfer all the 
estate he has.'' 

A/eme, a natural born subject, married an alien, the prtsctpe 
was brought against the wife, and they afterwards levied a fine. 
The title was approved by Mr. Shad well. It has, however, been 
▼cry justly observed, that the feme is seised of the freehold in 
right of the estate tail which is to be barred, and is also seised of 
that estate tail in possession. In some cases, as for example, 
where the entail has been discontinued, or after a conveyance by 
the/em^, whereby she has reduced herself to the situation of a 
tenant for life, a common recovery, with double voucher, is neces- 
sary to complete the title. In such a case it might be necessary 
even to have two recoveries : in one A may demand the lands from 
the alien and his wife, who may vouch, and the vouchee suffer 
judgment by default; the uses of the other recovery may be de- 
clared to A, and then B may demaind the lands of A, and he 
vouch the alien and his wife, and they vouch over. So that the 
wife, coming in as vouchee, will come in of all estates tail of 
which she was seised at any time ; and the issue in tail, and all 
remainders over, will be effectually barred. 



Tenant in tail of an equitable estate intending to suffer 
a common recovery, the tenant to the pracipe should be 
made and the recovery suffered by the tenant in tail, with- 
out the concurrence of the trustees : but after the recovery 
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is suflfered^ the trustees, if there are no trusts to execute, 
are obliged to convey to the tenant in tail in fee. 

A recovery by a person, seised in fee simple, will pass 
the inheritance, though there be no good tenant to the 
prcecipe. 

Ay tenant for life, remainder to B in tail, conveys to C,to 
make him tenant to the praecipe, upon which a recovery is 
suffered with voucher of B, but no uses are declared by 
the tenant in tail, — it seems that the recovery would enure 
to the uses to which the estate stood limited before the 
recovery. 

A, tenant for life of the legal estate, with an equitable 
remainder in tail to B, joins with B in suffering a recovery, 
the recovery will be effectual, provided all the subsequent 
remainders be equitable. 

A, tenant for life, remainder to his first and other sons, 
remainder to B for life, remainder to his first and other 
sons, remainder to O in tail. Ay B and O convey by a 
bargain and sale to a tenant to the pracipe, recovery 
suffered with voucher to C. — First, the estate of A, and 
then of By merges, and so the contingent remainder de- 
stroyed, there being no estate of freehold to support it ; 
but if, after the limitation, either to A or JB, there had been 
a remainder in trustees to support the contingent re* 
mainders, those contingent remainders would have been 
supported by that limitation. (Duke of Norfolk's case.) If 
the estate, at the time of making the settlement,, was vested 
in trustees, who did not join in conveying, — the legal fee in 
such trustees, though not trustees for that purpose, would 
prevent the destruction of the contingent remainders. 

NOTE. 

Quaere, if this be not over-ruled by Clifford v. Smith, 1 T. R, 
378. There A was tenant for life, remainder to his first and other 
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sons in tail, remainder to the heirs of his body. A suffered a r&* 
covery after the birth of a son, and it was held that the estates to the 
sons were not divested by the recovery, nor was it a forfeiture of 
the life estate ; and, consequently, if the son had not been bom, it 
seems the continuance of the life estate would have preserved the 
contingent remainders, — ^but quart, for in Purefoy v. Rogers^ 2 
Sound, Lord Hale held that an union of two estates would 
destroy a contingent remainder, and that doctrine has since heen 
continually acted on, but yet the two estates remain distinct^ 
according to Bredon's case, and TrestwelVt Co. Rep* 



Ay tenant for life, remainder to £ in tail, join in making 
a tenant to the praecipe for suffering a recovery which is 
declared to enure to the use of A for life, remainder to £ in 
fee, all the new estates are subject to the incumbrances of 
the tenant in tail ;— a conditional surrender in this case 
proper; — that is, a surrender from A of his estate to S, on 
condition B pays a sum of money (suppose ten times the 
value of the estate for life) to -A on a day subsequent to the 
suffering the recovery, in default of which payment^ 
A to have his estate for life again, by which means 
jB, being tenant in taU in possession, may alone, by a 
common recovery, bar the intail and remainders, and not 
pay the sum mentioned in the surrender. A*s estate for 
life returns to him unnaffected by the acts of B. Though 
A make a demise in trust, it may be a question, whether 
afterwards joining, especially in a fine or feoffment, the 
trust does not inclusively pass ; and though perhaps the 
termor may be consi(|ered as a trustee to attend, still his 
term would attend all the estates and interest arising under 
the recovery. The better way would be to demise to a 
trustee, and by a separate instrument in writing declare 
the trust. As to a recovery letting in the prior in- 
cumbrance of tenant in tail upon the newly acquired fee. 
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and the efFect of the tenant in tail's levying a fine together 
with the remainder man in fee^ in order to extinguish the 
estate tail. 

A recovery, suffered by a remainderman in tail without 
the concurrence of the person in- whom tlie freehold is, has 
the same effect as a bargain and sale by a remainderman 
in tail, viz : — to convey a fee determinable on his decease 
without issue, or by his issue (if any) on his decease. 

A, tenant in tail of a rent of £600, issuing out of lands 
in A, B and C, suffers a common recovery in the coun- 
ty of A, — the whole rent (issuing out of every part) is 
barred, though the lands in A were not of half the yearly 
value ; but it is better to suffer a recovery in each of the 
counties. 

NOTE. 

So held by Mr. Filmer, who overruled Mr. Fazakerly. 



A, tenant in tail of a trust estate with remainder of the 
legal estate, it seems the remainder may by recovery be 
defeated. 

NOTE. 

It seems to be now established that an equitable recovery could 
not bar legal estates. (See Comyns v. Robinson, 1 Atk. 473.^ 



Where A is tenant in tail of lands, and is seised in fee 
of other lands in the same township or parish, and mortga- 
ges or sells the unsettled lands, and afterwards intends to 
suffer a recovery of the entailed lands, it is very material to 
attend and consider whether he has not, in the deed of 
conveyance by mortgage or sale, made use of general words 
which may include the entailed lands, in which case the 
freehold would pass. 

NOTE. 
This point was determined otherwise by Lord Kenyon, on 
the ground that it could not be the intention to mortgage the en- 
tailed estate. 
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Where a recovery is necessary to make a good title to ft 
mortgagee or purchaser^ tenant in tail should suffer the 
recovery to the use of himself in fee ; and then, by lease and 
release, convey the lands, by v^hich means the purchaser 
or mortgagee may be satisfied, before he pays his money, 
that the recovery has been regularly suffered. 

NOTE. 

A better mode is to insert in the deed, making the tenant to the 
praecipe, a declaration of the uses in fee to the purchaser. 



Two recoveries necessary of a fishery in York and 

Durham. 

NOTE. 

Quere, whether a recovery can be suffered of a fishery ? (^2 P. W, 
127.J 



A devises to his wife for life, remainder to such of his 
brother's children as should be living at the decease of 
his wife, — a contingent remainder. Mr. Bradley thought 
that the reversion in fee, descends in the mean time to the 
heir at law; and he, by purchasing the estate for life, 
might destroy the remainder, supposing all the estates to 
be legal ones. — Allaley's case. 

NOTE. 

The common case of contingent remainders. See this oase more 
fully stated, post, p, 100. 



A recovery of lands in the county of Durham, cannot be 
suffered in the courts at Westminster. 

The word *Mand/' has at all times in common reco- 
veries been used in an appropriated sense, and confined to 
tillage ; and when a recovery was suffered of forty acres 
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of land, forty acres of meadow, and forty acres of pasture, 
and the whole was grass ground, and the meadow and 
pasture exceeded eighty acres, Mr. Bradley advised a new 
recovery. 

NOTE. 

This distinction is no longer recognized by the courts. (Cooke 
Y. Yates, 4 Bin^. 90.^ 



If a recovery is suffered of four houses in D,and there 
are six, — tenants in tail may elect upon which four of the 
six the recovery shall operate. 

A, tenant for life, with the usual powers of leasing and 
jointuring and charging, with remainder to B in tail, 
remainders over — tenant for life agrees to join with 
the first remainderman to suffer a recovery; — proper for 
tenant for Ufe to convey to the tenant to the praecipe during 
the joint lives of himself and tenant, vnth proviso that if 
the tenant to the priBcipe do not pay him a very large sum 
of money, — for instance, ten times the value of the estate,— 
the conveyance to be void. The money of course is not 
paid, and ii is in again of his old estate. This preserves 
all the powers annexed to the life estate of A, and does 
hot let in the incumbrances of the tenant in tail. 



9. Of Remainders. 

A settles lands to the use of B in tail, in default of 
issue to the use of C in fee, — a remainder; but if the 
limitation after the estate tail be to the use of A in fee, — a 
reversion. 

Query. — If tenant for life of copy-hold lands, with con- 
tingent remainders, can destroy them ?-^No^— the legal 

H 2 
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estate being in the lord of the manor, is sufficient to sup- 
port them. 

NOTE. 

But they may be destroyed by merger, by the determination 
of the life-estate before the remainders vest. 



A devises to one for life, remainder in fee on a contin- 
gency ; till the contingency happens the reversion in fee 
descends to the heir at lav^r of the devisor. If the tenant 
for life, before the contingency happens, levy a fine, his 
estate for life is forfeited and contingent remainder de- 
stroyed, and the heir at law has an immediate right to 
enter ; but if he do not claim v^ithin five years after the 
proclamations^ he is for ever barred. This is dififerent 
from the case of a tenant for life, wdth remainder in fee to 
a stranger, for if the tenant for life levy a fine, and the 
remainderman should not claim within five years after 
proclamations, yet he has also five years after the death 
of the tenant for life to claim in. (Carter v. Bamardiston, 
1 P. Wms. 605.; 

NOTE. 

This seems not to be consistent with a section in page 102, 
which states that a present right of entry is sufficient to support 
the contingent remainder. It seems, howeyer, that a right of entry, 
necessary to preserve a contingent remainder, must be for a 
preceding particular estate : '^ There must/' says a very eminent 
conveyancer, ''be an actual entry by the releasees to uses, or 
trustees to support, or person taking a preceding estate, to revest 
a contingent use.'' To which, adds the same eminent lawyer, 
" the above is certainly the language of all the books, bat I do 
not think it is law." (I P. W. 4.) 



A Haley's Case. 

A devises land to his wife, remainder to such of 
the children of his uncles or aunts as sh^*' 
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at his wife's decease^ and their heirs, — a contingent re- 
mainder : — and the reversion in fee descends in the mean 
time to the testator's heir at law, who is one of the said 
children. They all attain twenty-one years and want to 
sell to B, who has purchased the wife's life-estate, and 
taken a conveyance thereof to a trustee in trust for him- 
self. The children join in a fine " sur concessit/' for one 
thousand years to B, and afterwards levy a fine " come 
ceo, &c." to the person in whom the estate for life is vested, 
which will merge in the inheritance conveyed by the heir, 
and so the contingent remainder is destroyed. It seems the 
term is well created and will arise out of the estates of the 
conuzors when they come into possession ; but, quaere, 
Whether the term is personal estate, or will attend the 
inheritance ? The most proper way is for the trustees to 
convey the estate for life to B^ who with the other children 
(of whom the heir at law is one,) should join in a fine ^^come 
ceOf &c.," in which case the estate for life would be merged 
in the inheritance conveyed by the heir at law, and so the 
contingent remainder would be destroyed. If the fee is 
to be considered as being in abeyance, the heir and other 
parties would be barred by estoppel. 

If the heir at law had purchased the widow's life-estate, 
or they had joined in conveying to a third person, contin- 
gent remainders had been destroyed, 

NOTE. 

A term for years created by fine or indenture, by persons having 
a contingent remainder, will be good by way of estoppel, provided 
their estate comes into possession ; but if their estate is destroyed, 
by merger or otherwise, all interest derived out of that estate must 
also fail. In this case, however, the term was good ; not however 
by way of estoppel, but as depending on the estate of the heir at 
law, who had the reversion in fee by descent. No fine is necessaiy 
ctinguisli the contingent interest under these remainders, 
thttne would be a merger of the particular estate by which 
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they wcmld be sapported ; but in those oases, whore there are 
contingeiit remainders and an estate to support the same not de- 
stroyed by merger, then to extinguish these contingent interests a 
fine must be levied ; or, if there be no entail, a release made to the 
heir at law for the purpose of extingpoishing the contingent in* 
terest. 

Where a father is tenant for life, remainder to the son in 
tail, and they suffer a common recoTcry, and it is the intention, 
that if the son dies without issue, and without disposing of the 
estate, it should revert to the father, the recovery should be directed 
to enure '^ to such uses as the father and son shall jointly appoitU, 
and in default of appointment, to the rise of the father* for life, re- 
mainder to such use as the son shall appoint, and in default of ap- 
pointment, to the son in tail, remainder to the father and son thtir 
heirs and assigns for ever" If the recovery were directed to enure 
to the father for life, remainder to the son in fee, and the son were 
to die without issue, and without disposing of the reversion in 
the father's lifetime, it might go to a remote relation, or evra 
escheat to the crown to the prejudice of the father. 

Father, tenant for life, remainder to his sons sucessively in tail 
male, and he has two sons by different venters, — ^the same mode 
of limitation should be adopted, except that the ultimate limitation 
should be for the benefit of the second brother. 

So where there are more brothers by different venters, if the 
eldest brother levy a fine or suffer a recovery, or execute any deed, 
then, unless he means to exclude his half-brother, he never should 
limit the use to himself in fee-simple, but limit it " to sueh uses as 
he shall by deed or will appoint, and in default of such appoint- 
ment ^^ to himself in tail, remainder to his brother of the half blood" 
By reserving to himself this general power of appointment, he 
retains the dominion of the property as completely as if the fee 
was immediately limited to him. 

So in case of a bastard the land should be limited '^ to suck uses 
as he shall appoint," and, in default of appointment, ** to the bastard 
in tail," remainder *^ to those who are entitled to take after his death 
and failure of issue," provided he make no disposition under his 
power. (I Prest. Conv, 004.) 



An estate of freehold or present right of entry sufficient 
to support a contingent remainder ; five years' possession, 
and a descent cast, turns a right of entry into a right of 
action. 
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Lands limited to the use of trustees and their heirs in 
trust for B for life^ remainder in trust for the first and 
other sons of B successively in tail, remainder to C in fee. 
The legal estate in the trustees sufficient to support the 
contingent remainders though no declaration for that pur 
pose. 

A, tenant for life, remainder to his first and other sons 
in tail, remainder to £ in fee, — a contingent remainder 
supported by the estate for life: — necessary to have trustees 
to support. 



CHAP. X. 



OF POWER S< 



1. Of the Creation of Power's. 

2. Of the Extinguishment of 

Powers, 

3. Of the Execution of Potcers. 



4. Of the Construction of Powers. 

5. Of Powers of Leasing and 

Jointuring, 



1. Of the creation of Powers. 

Jr O WERS of revocation and appointment derive their ex- 
istence and efficacy from the Statute of Uses, for if by a 
feofiment at common law, lands be conveyed to A for life, 
with divers remainders over with a power to il to revoke 
the estates, the power is void ; and as copyholds are not 
within the Statute of Uses, the power of revocation cannot 
be exercised with efiect over the estate. 

Though, in creation of a power taking effect under the 
Statute of Uses, there be no express authority given to 
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annex a power of revocation to exercise thereof, yet the 
deed whereby the power is exercised may properly contain 
such a power of revocation. 



2. Of the Extinguishment of Powers. 

Two joint-tenants for life with a joint power, if either of 
them depart with his estate for life^ the power is extin- 
guished. 

NOTE. 

This applies only to powers appendant, and not to powers in 
gross ; and, therefore, if there be joint tenants for life, remainder 
to such uses as they shall jointly appoint, the severance of the 
tenancy does not extinguish or destroy the power. 

On a sale where seyeral persons give an indemnity, it is usual, 
even if they have distinct interests, to make them jointly and seve- 
rally undertake to indemnify. 



A, tenant for life, remainder to trustees to preserve, 
remainder to the first and other sons in tail male, remainder 
to il in fee, — 'power for A to revoke with the consent of 
trustees. If A were to convey the lands in fee by a fine or 
feoiFment, the estate for life would be forfeited and the 
power extinguished ; but he may grant the reversion for a 
term of years, if that would serve his purpose, and so pre- 
serve his estate for life, with the powers of revocation ; but 
if the conveyance were made by lease and release, or bar- 
gain and sale inrolled, as no greater estate would pass by 
these conveyances than what he might lawfully convey, 
it seems very doubtful whether the power of revocation 
would be extinguished or not. 

NOTE. 

See this proposition somewhat differently stated in point of 
form, though the same in substance, in p. 105. 



OF POWERS. 



105 



A, tenant for life, or for a term of years, or determinable 
on his death, with a power to revoke and appoint new uses, 
or a power to charge the land with a sum of money, or to 
jointure, or to make leases, — forfeits, or merges his estate 
for life by joining with the tenant in tail in remainder in suf- 
fering a recovery, and takes back the same estate he had 
before under the recovery deed: the powers are all extin- 
guished, being appendant to the estate which he parted 
with, and therefore they should be reserved or granted 
to him again by recovery deed, — in that case they would be 
subject to the real incumbrances of the tenant in tail let in 
by suffering a recovery, 

A, tenant for life, remainder to trustees to preserve con- 
tingent remainders, remainder to first and other sons of j1 in 
tail male, remainder to A in fee, — power for A to revoke 
with the consent of trustees. — If A parts with, or conveys 
away his estate for life, the power is extinguished ; but he 
may make a demise for years of the reversion, and so preserve 
his estate for life and the power of revocation. — If A were 
to convey by lease and release or bargain and sale enrolled, 
as no greater estate would pass by these than what he had 
to convey, it seems doubtful whether the power of revoca- 
tion would be extinguished ;— otherwise, if the conveyance 
was by fine or feoffment. 

A, tenant for life as above, with power to charge the estate 
with a sum of money in gross, joins with his eldest son in a 
conveyance to a tenant to the prcEcipe and takes back an 
estate for life under the recovery, the power to charge is ex- 
tinguished, the estate to which it was annexed being merged; 
the recovery deed should therefore contain a power for A to 
charge the like sum. 
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3. Of the Execution of Powers. 

If there be a power of revocation and of appointing new 
uses in a settlement^ if the person having the power makes 
a conveyance of the land without reciting or referring to 
the power^ (provided such conveyance do conform with the 
power in all other respects requisite to the due execution of 
it) such conveyance will be a good execution of the power. 

Though^ to a valid execution of a power, it is not ne- 
cessary there should be a recital of or reference to the 
power by which it is executed, yet there must be something 
to shew that the party had the power in contemplation 
and intended to exercise it. 

NOTE. 
See 2 Atk, Conv. 343, where this point is fully difcnvsed. To 
the cases there cited add Doe d. Denn v. RoakeSf 6 Bamm jr Cress. 
120, where this point underwent much discussion. 



Lands are settled on A for life with many remainders 
over, with a power of revocation and new appointment in 
A. He wants to exercise the power — ^the right way is for 
A to revoke and appoint without conveying by lease and 
release as owner, for if the power were defectively executed, 
the estate for life to which the power is annexed being 
conveyed by lease and release, the power would be gone, 
and he could not make a new appointment. 

So if lands be settled on a married woman for life with 
many remainders over, and with a power in her to revoke 
and appoint, she, in exercising the power, should only 
revoke and appoint without conveying by fine, for the 
above reasons. 

Where A has a power of revocation with the consent of 
heirs executors or administrators of B, and B makes two 
executors, one of whom renounces, yet, as the power of 
consenting is to be exercised by them, not in virtue of 
their office in quality of executors, both should join, and 



OF POWERS. 107 

the heir should also join ex abundanti cauteld; for although 
the woi'd " or" grammatically construed be a disjunctive, 
yet Mr. Bradley was inclined to think, that in the present 
case it would be confiued between executors and adminis- 
trators, and apply to executors, if any, — if none, to adminis- 
trators. 

A man having a power by deed to charge personal estate 
with a sum of money in favor of such persons and for such 
purposes as he may appoint, being indebted, makes a volun- 
tary appointment in favor of a third person, — that appoint- 
ment shall operate in favor of creditors. 

In an appointment under a power to appoint land to 
children, sufficient to appoint a sum charged on land. 

Where a tenant for life, with remainder to such uses as 
the husband and wife notwithstanding her infancy shall 
appoint, executed an appointment during her infancy, and 
the husband conveyed his estate for life by lease and re- 
lease by way of mortgage, — Mr. Booth doabted whether a 
new appointment on her coming of age would make good the 
security ; the husband having parted with his estate for life, 
which he thought destroyed the power of appointment. 

Where the inheritance is vested in trustees on divers 
trusts, with a power of revocation in them, it is the most 
proper way to revoke the trusts; still leaving the legal 
estate to be conveyed by trustees according to the new 
appointment. 

In a power to revoke by deed under hand and seal, care I 
must be taken, always, that the attestation endorsed on the 
deed be right, viz. : " signed, sealed, and delivered, by the 
within named." In London it is frequently " sealed and 
delivered" only, — but improper. 
NOTE. 

The London practice was linally held to be invalid b; Lord El- 
don, in WHffhl v. Wakeford, 17 Vei. 454. See2Atk. Com. 349, 
where the subject is discQSsed at length. 
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4. Of the Comtruction of Powers. 

When a person settles lands to various uses, and 
reserves to himself the power of appointing new uses, 
the power being part of his former dominion, is to receive 
a liberal construction ; but where a power is given to a 
person from whom the estates do not move, the power and 
execution of it are to be strictly construed. 

NOTE. 

So laid down by Bridgman, Ch. in Lord Antrim v. the Duke of 
Buckingham, 1 Ch, Ca, 17; S, C. 2Freem. 168. 



6. Of Powers of leasing and jointuring. 

Powers of leasing and jointuring cannot properly be 
served out of copyhold lands and personal estates, because 
such powers arise by virtue of the Statute of Uses, which 
does not extend to copyholds and personalty. Where a 
copyholder intends to settle lands on himself vnth remain- 
der over, reserving a power to revoke or determine the 
trusts, it would be proper to vest the lands in trustees in 
trust for the owner for life, and after his death upon such 
trusts as he should appoint, and for want of such appoint- 
ment then upon the trusts intended, specifying those trusts ; 
or under a proviso that if the tenant for life should by any 
deed declare that the present trusts should cease and de- 
termine, thenceforth the trustees should stand and be 
seised upon the new tmsts : by either of these methods 
the original trusts might be revoked or varied, and in every 
new appointment or settlement the like powers might be 
reserved. 

NOTE. 

With respect to copyholds, it has long been the opinion of the 
most eminent conveyancers, that if the remainder is to uses, a 
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power of jointuring may be reserved, and the use would be exe- 
cuted by the jointress, though this would not be under the Statute 
of Uses, but would merely operate as the appointment of the per- 
son to be admitted by the lord. And see the late case of Bod- 
dington v. Abernethy, 8 DowL ^ RyL 626, where a power of sale 
and revocation in a surrender of copyholds was held to be validt 
Unfortunately, the point arose in a case directed by the Rolls' 
Court to the judges of the King^s Bench, and, consequently, the 
reason for their judgment does not appear. 



Power to tenants for life to grant leases for any term 
or number of years not exceeding twenty-one, to take ef- 
fect in possession and not in reversion, — wrong. Leases are 
generally made five or six months before the time appointed 
for the commencement of the term, that the lessor may be 
sure of a tenant and the lessee sure of his farm. Every 
lease made in this manner would be void against the person 
in reversion or remainder, as being a lease not in possession 
but in reversion ; but if the power were reserved to grant 
leases for any term or number of years not exceeding 
twenty-two years from the time of making, in that case a 
lease made in reversion for a term of years to commence in 
April or May, as the case might happen, would be a lease 
made for twenty-one years to commence at a future day 
and would be good. 
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1. Purchaser should have two Trustees. 

JL URCHASER ought always to have two trustees^ lest the 
name should be mistaken^ and material in the case of a 
will, as a trustee may die in the lifetime of the testator, 
who may become non compos, and therefore incapable of 
making a new will. 

NOTE. 

As a general rule, it may be considered that the difficulty of 
executing trusts is encreased by the number of the trustees ; but 
the casualty here alluded to certainly renders it proper, that there 
should be two in such cases. It may be further obsenredy that if 
the name of one trustee be clearly mistaken, the leg^l estate 
will vest wholly in the other; but there should be very clear 
eyidence of there being no person answering the descriptioiiy to 
satisfy a cautious purchaser. If the trust create an individual and 
personal confidence, it is proper that the trustee whose name is 
mistaken should be a party and join in the receipt for the money. 
If the transaction be extensive, a bill in equity will be proper, tD 
prevent any objection to the title on the ground of nusapplioatua. 
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2. Effect of Nonclaim on the Trust-Estate. 

The possession of the trustee is in every case the pos* 
session of the cestui que trust, but it does not follow that 
the possession of the cestui que trust is in every case the 
possession of the trustee. If a person convey lands to 
the use of a trustee in fee, in trust for the grantor who 
continues in possession, the grantor is tenant at vnll to the 
trustee, and, as such, his possession is the possession of the 
trustee ; but if the grantor devise the estate and die and 
devisee enter, the tenancy at will is determined. The de- 
visee's entry is tortious, and the Statute of Limitations 
begins to run against the trustee, and after twenty years 
acquiescence bars him ; and the devisee, if he chuse, may 
accelerate the bar— a fine and non-claim will do it. On this 
ground it has been common among learned men to advise 
the levying of a fine, to bar with more expedition a term or 
estate in a trustee, which could not be come at. 

A, tenant for life, with remainder to trustees to preserve, 
&c., but nevertheless to permit him to receive the profits, 
&c., remainder to first and other sons, levies a fine to a 
mortgagee in fee ; if the trustees enter that will revest all 
the remainders, yet trust-estate for life will remain in the 
mortgagee. But if the trustees do not enter within five 
years, their right of entry will be barred by fine and non- 
claim ; and as the children's right of action or entry can- 
not accrue until the death of the father, the mortgagee's 
title will be indefeazible during the life of the father. 



3. When Trustees should execute. 
It is not necessary (a) for trustees appointed to raise the 
uses to ex^ttte «f^i » •■^ »U vested^ for if they did 
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not refuse accepting at the time of the execution of the deed, 

they cannot afterwards ; — ^but proper for them to execute 

when any of the uses are contingent (b), — ^and necessary 

when it is copyhold estate as the legal estate must remain 

in the trustees. 

NOTE. 

(a) Not necessary, but advisable. In all cases where trustees 
execute a deed, it of itself furnishes evidence of their agreement to 
act under the trust, so far as to make them liable to costs in Chan- 
cery, when they withhold their concurrence to any act, which is too 
plainly right and proper to be done without the direction of a Court. 

The refusal of the trustees would not prevent the execution of 
the uses or legal estates, and if they refused to act the court of 
chancery would order them to re-convey. 

(b) This is founded on the idea of a scintilla jurig, and the princi- 
ple that where contingent uses are divested, there must be an'aetuai 
entry to revest them. This entry, in some cases, can be made only 
by the releasees to uses, which is probably the reason why, in the 
case of contingent uses, the trustees should execute the deed, giv- 
ing them the seisin to feed those uses. If there be reason to sup- 
pose that the trustee will be perverse, it will be proper to file a bill 
against him for liberty to enter in his name. 



4. Where the Legal Estate is in a Bastard, 

Mr. Bradley was of opinion, that if the legal estate were 
in a bastard as trustee, who was to die intestate and with- 
out issue, a court of equity would, on an application, decree 
such legal estate to be in the lord of the manor after the 
bastard's decease, and direct him to convey accordingly ; 
but this point has never yet been determined. 



5. Trusts for Sale, 

Where an estate is devised to two trustees, and their 
heirs in trust to sell, not safe for either of the trustees to 
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make a separate sale of a moiety, which he might acquire 
in severalty by a severance of the jointure, or for a purchaser 
to advance his money in purchase of it. 



6. Assignment of Trust Estate to a Stranger, 

If a trustee assign the estate to a stranger, having notice 
of the trust, the assignee becomes the trustee, and posses- 
sion of cestui que trust is the possession of the trustee, so 
that the Statute of Limitations does not run against him; 
but if a mortgagee assign the mortgage, and the mortgage- 
debt is afterwards satisfied, the estate still remaining in the 
assignee, the possession of the mortgagor is not the pos- 
session of the assignee ; for, if it were, the Statute of Limi- 
tations would not run, which common experience contra- 
dicts. 

Conveyance to A in trust for B in fee, may be declared 
to cease and determine upon a contingency, and the estate 
be thenceforth " upon such trusts as C shall at any time 
thenceforth, or from and after the solemnization, &c., or 
from and after the decease of any person as the case shall 
happen, appoint, and for want of such appointment in 
trust for C in fee." — ^This method more proper than 
barely to declare it in trust, on that contingency, for C 
in fee. 



7. Constructive Trusts, 

It seems that constructive trusts are not within the Sta- 
tute of Anne, and, consequently, if a man contract for the 
sale of an estate, and die before a conveyance, leaving an 
infant heir, the infant is not a trustee within that statute. 
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8 In what Cases *^ Survivors, or Survivor of* Trustees,'^ 

proper, 

' Survivors or survivor of trustees," proper when only 
one act is to be done ; but where several which may con- 
tinue many years, " awd." 

NOTE. 

That ** or'' may be construed '^ and'' see Long y. Dennis, 4 Surr. 
aaW; 3 T. R. 473; 6 T. iJ.34; 7 T. R. 271 ; Risfht ▼. Day, 
16 East, 69 ; 9 East, 374 ; Beachcroft v. Broome, 4 T. R. 441 ; 
FrammingJiam v. Brand, 1 fVt7«. 140, 3 ^tA.390; Barker y. iS^ure- 
fee#, 2 iS^lra. 1175; TFrt^/i^ v. Hammond, 1 iS'tra. 427; Srownswood 
y. Edwards, 2 Ftf#. «eii. 243. 



9. Expenses of Trustees how to be discharged. 

Where it is probable the expenses of trustees in execut- 
ing the trusts may be great, and the trust fund or estate 
is settled on one for life, remainder upon other trusts, the 
expenses should always be paid out of the fund itself or 
trust-money, and not out of the annual profits. 

NOTE. 

In a case where Lord C was tenant for life, subject to afenn 

for raising £1,000 portion for his sister, — ^the expense of raising 
this sum without any faalt in his lordship was £800, and the court 
would not allow any part of it to be raised out of the estate. 
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1. General Observations on Wills and Devises. 

A DOUBT about the earliest age at which a will might 
be made of personal estate. Some books mention eighteen^ 
others seventeen, and others fourteen by males, and twelve 
by females, and none an earlier age, excepting Perkins's, 
which mentions four, but it is supposed to be an error in 
the press. 

Every devisee is, so far as the devised interest extends, an 
adopted heir. 

The right of the heir is so far favored, that if in a dispute 
between him and the executor, or between him and a de* 
visee, the scales be even, the law gives the cast in favor of 
the heir ; but the least weight thrown into the opposite scale 
gives the turn the contrary way. 

A difference between a will beginning with these wonls, — 
^' as to all my worldly estate, I dispose of the same as 
follows," and *' as to my worldly estate," omitting ''all", — 
for the former implies an intention to dispose of every 

i2 
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estate and interest; but the latter words may justly be 
construed to extend only to a partial distribution. 

Where you intend to give freehold lands amongst several 
in equal shares, — wrong to split them into many undivided 
parts, because the decease of a person, leaving an infant 
heir, prevents or obstructs alienation. The right way is to 
give the land to one, subject to the payment of sums of 
money to the others ; or to give the lands to trustees in trust 
to sell, and pay the money in the proportion you intend ; 
and the safest way in the case of infants very young is for 
the trustees to place out the money upon government secu- 
rities. 

The legal estate of freehold lands may be devised^but the 
intention must govern ; for if a man make his will and give 
** all his messuages, lands. See," that alone does not include 
all legal estates in him ; but if he give " all other his real es- 
tate," that does, except indeed it appears very plain not 
to be his intention, as if it be in trust by mortgage or 
sale to raise money, &c. The testator should devise to his 
executors all such estates as are then in mortgage to him, 
and proper to devise all such estates as he is seised of in 
trust, lest the trust-estates, being undevised, should descend 
to an infant heir or married woman. 

NOTE. 

It frequently happens that mortgagees in fee and trustees devise 
'' all their real estates/' and a doubt arises whether the estates held 
by them in trust, or by way of mortgage, pass under that devise. 
The case of Marlow and Smythe, 2 P. Wms, 198, is an authority 
in support of their passing by such devise ; and the same point 
was decided in a case called the Attorney-General v. Phillipi, 
where a general devise of this description by a trustee was con- 
strued to pass lands held by him in trust for a Charity. The pre- 
sent opinion upon this subject may be stated as follows: — 

1st, That when the expression is general, and there is nothing 
to restrain its operation, trust estates and mortgaged lands will 
pass. 
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2dly, Where the devise is of such a deseription ns to be incom- 
patible with the nature of estates held upon trust or mortgage, 
this may be aulifiuienttD restrain the fi;enerality of the expression ; 
and therefore, if a person, seised of landaheld by him in trust 
or bj way of mortgage, devise all faia estates to various uses in 
strict settlement, as it is impossible to suppose the testator meant 
the estates In question should pass In that manner, it may perhaps 
be considered as a clear case that tbey do not pass. So if a mort- 
gat;ee in fee give and devise all his personal estate to A, and all 
his real estate to B, there seems great reason to contend, that he 
did not mean the lands in mortgage to pass to B, as it is reason- 
able to suppose he intended the debt and secuiity of it should go to 
the same person. So where a person devises all his real and per- 
ianal estate to a person, and appoints him execntor, there seems 
reason to suppose that he intended the legal fee of the mortgages 
should vest in him. fSee 1 P. Wmi. 142; 3 P. Wms. 62; 1 Atk. 
603; 3^(i. 164; 2Vem.&i5.) 

It is, nevertheless, prudent, in all cases of tliis nature, to obtain 
the concurrence botli of the heir and devisee where it can be 
had. And to prevent such questions from arising, there should 
be an express devise of the estates held by the testator in trust 
or by way of mortgage. 



Where a testator's personal estate is dispersed or preca- 
rious, and legacies are intended for younger children and 
the eldest son is to have the residue, a particular legacy 
the supposed amount of the residue, should be given to the 
Hon, and afterwards the residue to him, for by this means in 
case of any deficiency the legatees must abate in proportion 
NOTE. 

Ai to the probate oj' a will where the heir ii disiitherited. — In the 
case of a modern will, it is the general practice to require, either 
that the will he proved per testes, or tliat the heir conlirm it. The 
advantage to be derived from the former course is, the strong 
presumption it raises that the wilt was duly published; and, in 
case of the death of the witnesses, the party is entitled to the 
benefit of their depositions: — ^The advantage resulting frem the 
heir's confirming the will is, that it is a strong presumption against 
his claim, if he should afterwards litigate it, and if he should eon- 
lirm it with notice, that It was the intention of the parlies to sell or 
mortgage llic estate immediately to any particular jrarson, it seems 
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probable that the court would not afterwards allow it to be set 
aside. In every case of this kind, however, it is desirable, where 
his consent can be obtained, that he should not only confirm the 
willy but also convey the lands on a sale. 

Whether a purchaser can be compelled to accept a title depend- 
ing^ on a modem will without having it proved against the heir or 
without his confirming it, does not appear to be quite settled. (Se§ 
Colton V. Wilson, 3. P. W. 190 ; Bellamy v. Liversidge, Sugd, 
Vend, 8r Pur 286, 4th ed.) If there be any ground on which 
it can be brought into the court of Chancery, as if there be a 
trust for the payment of debts, it seems to be advisable to file a bill 
for the performance of the trusts, as the decree will of coarse con« 
tain a direction for all proper parties to convey. If there be no 
heir at law, it is usual to have the will proved against the crown ; 
but, qtuBTCy whether the bill must be in the Court of Exchequer, 
as this is a Court of Revenue ? Where the will is establieihed 
against the heir by decree, the Court of Chancery will enjoin his 
proceeding at law. (Reeve and others v. Ait. Gen, 2 Ath, 233; 
Ogle V. Coohy 1 Ves, sen, 177; and see 2 Ves, sen, 459; I Wile. 216; 
a Wils. 254.; 



Mrs. Peacock, by her will devised lands ** to the use 
of trustees in trust to pay the rents to her daughter for life, 
remainder upon such trusts as her daughter should appoint, 
and for want, &c. to the use of A and J3, the younger 
children of her daughter living at her decease, their heirs 
and assigns.'* 

1st. '^ To the use of," — ^improper ; it should be. In trust, 
for. 

2d. ** The younger children of her daughter Uving at her 
decease, their heirs and assigns," — improper; it should have 
been settled on her younger children in tail, with cross 
remainders in tail, and remainders over. 

NOTE, 
limitations of real or personal estate should never be confined to 
children, &Cy living at the death of the party, as they can never 
vest in the parent's life-time, so that daring the life of the parent, 
they never can with safety be assigned, conveyed or paid to any of 
the children {see the Judgment of Buller, J, in Doe t. Perry*, 
Z T. R. 494^ : and it is believed that an act of parliament will 
not be granted to remedy such a defect. 



OF WILLS AND DEVISES. 1]9 

Direction in a will that household furniture^ &^. should 
be enjoyed with the mansion house "so far as the rules of law 
or equity will admit" extends further than if these words 
had been left out ; for, in that case, the first son, immedi- 
ately on his birth, as having an estate tail, would become 
intitled to the same property in the furniture ; but by insert- 
ing the words " so far, &c." the first son, though he had 
911 estate tail in the house, would not be entitled absolutely 
to the furniture until he attained twenty-one, and he dying 
under that age, it would go over to the others until one of 
them attained twenty-one, and so to the daughters if no 

sons. 

NOTE. 

See Vaughan v. Burslem, 3 Bro, C C, 101. 

To avoid all doubt, it is proper, especially where the property is 
considerable, to insert express trusts of the personal property. If 
this mode be thought too long, the expression in the text may be 
used with a proviso, *^that the personal property shall not abso- 
lately vest in any child of any person thereby made tenant for life, 
who shall not attain the age of twenty-one years ;'' and provision 
should also be made in express terms, tliat ^' if any son die under 
twenty-one, leaving a son, that son shall be entitled to the heir- 
looms." In general, it is the intention that no one shall be the abso- 
lute owner of the chattels, till he be the absolute owner of the lands 
in fee simple. In order to give effect to this intention, as far as the 
rules of law permit, perhaps the best mode (with variations, adapt- 
ing the form to the particular instance) will be to declare, '' that the 
property in the chattels, subject to and without prejudice to the right 
of the present tenant for life, if any, to enjoy the same daring his 
natural life, shall vest absolutely in such person, if any, as during 
the life of such tenant for life or within twenty-one years afterwards, 
shall under and by virtue of the limitations contained in the will, 
and either as issue in tail or otherwise, or any recovery to be suf- 
fered by any person who shall be tenant in tail under the limita- 
tions contained in that will, become entitled to the fee simple 
in the lands after or immediately expectant on the death of the 
tenant for life, and also in the mean time, and during the life of 
such tenant for life, do and shall permit and suffer the chatjtels 
to be enjoyed by the person or persons who for the lime being 
shall be entitled to the possession or receipt of the rents of the 
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lands under and by \irtac of the limitations in the will according 
to their estate and interest in the lands. And in case there shall 
be no such person within the limited period, then in trust for the 
person or persons to whom the said freehold lands are limited, 
and in the order and course, and according to the estate and 
interest limited to him or them respectively. Yet so, neverthe- 
less, that the absolute ownership shall not vest in any person 
being tenant in tail, unless he shall attain the age of twenty- 
one years, but shall vest in his issue if any succeed to his estate 
in the lands or the persons next in remainder according to their 
estate in the lands.'' 

Another difficulty arises when it is expressed generally, to ascer- 
tain who is to take under the ultimate limitation to the heirs of 
the party, which should be expressly provided for. The better 
opinion, however, seems to be, that the personal representatlTes 
and not the heir of the party would be entitled to the property. 



Where, by a will, several estates are given to several per- 
sons, subject to a sum of money to be raised out of all the 
estates for paying debts and other purposes of the will, — 
right way is to devise the lands to the use of trustees in 
trust to raise a certain sum, stating the quantum to be 
raised out of each estate, and to direct so much of the 
money, as shall not be applied, to be paid to the persons out 
of whose estates it was raised, in such and such proportions. 
By directing a certain sum a mortgagee is safe, for other- 
wise it might happen (if the personal estate was first to be 
applied) that no money would be raised till after the per- 
sonal estate was ascertained and appropriated, which might 
not be done for many years without a decree in chancery. 
The personal estate may be directed to be applied in pay- 
ment, &c. 

Where, by a will, real estate and residue of personal 
estate are given to the same person, it is proper to give the 
personal estate exempt from the payment of debts, and 
where it is intended that the debts should be paid out of 
the personal estate so far as the same will extend, and the 
deficiency made good out of the real estate, it is proper first 
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to make a provision out of the real estate for payment of 
debts, and afterwards to declare, tliat the personal estate 
shall be applied, as the same shall come in and be re- 
ceived, in payment of debts for the time being unsatisfied 
under the trusts aforesaid, or in exonerating the real estate 
from all principal suras charged thereon by virtue or in 
pursuance of the will. 

NOTE. 
Tbis precaution ariaea from tbe uncertainty cf a deBciency in 
the personal estate, where that is made the primary fund, and the 
fact that the purchaser or mortgagee cannot safely advance his mo- 
ney till this deficiency is ascertained (See Aneaiter v. Mayer, 
1 B. C. a 4M.> 

A necessary imphcation is, where the intention is not 
sufiiciently expressed or explicit, yet the the words made 

use of necessarily imply it. 

A, by will devises lands to B, and the heirs male of his 
body, lawfully issuing, and from and after the death of B, 
and failure of heirs male cf his body, remainders over, (the 
eldest male heir of H to take and have the precedency of 
the younger heirs male,) and directs i*2,000 to be invested 
in the purchase of lands and settled to the same uses, 
Bradley was of opinion that the intent and not the rule of 
law should prevail, consequently that B took only an estate 
for life, and that if he suffered a common recovery he would 
forfeit his estate for life, destroy the contingent remainders 
to his sons, and give an immediate right of entry to the per- 
son next in remainder. It may he doubted whether a 
previous demise by B, for a term, if he so long live, to i 
trusteeforhimself for securing a life-interest, would be effec- 
tual for the puipose intended if the trust of the term were 
declared by the same deed ; for, in that case, the same deed 
which shewed the creation of the term would shew the 
trust, and the conveyance to the tenant to prtscipe would 
pass not only the freehold but every right and interest which 
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the grantor had power to convey, and consequently the trust 
of the term ; and thence the trust of the term would be 
merged in or consoUdated with the freehold, and the free- 
hold being forfeited by the recovery, the trust of the term 
would certainly be extinguished ; and the tenant for life 
having thus parted with his whole interest in the trust, the 
termor would be no longer a trustee for him ; and the trustee 
taking the term at the time of the creation under an express 
trust for another, could not on any ground claim the beneficial 
interest for himself; and, consequently, the legal interest of 
the term, still having continuance, must be in trust for some 
person ; (in R. B's opinion in trust for the person to whom 
the reversion or remainder should for the time being belong) 
for which reason, in cases of this nature, the demise should 
be made by one deed and the declaration of trust by ano- 
ther ; and thus the danger might be avoided with respect to 
the lands to be purchased with the £2000 : B may suffer a 
common recovery without any danger of a forfeiture, for in 
law he is a tenant in tail, though entitled in equity to an 
estate for life only, and it seems to be a settled point, that 
an equitable estate for life is not forfeited by a recovery. 



2. Revocation, 
A devises lands U> B, C and jD, in trust, and afterwards 
makes a lease of the lands or part thereof to J5, to commence 
after the decease of A, — this is a revocation of the devise to 
B, as to the lands leased : so if the lease is made to commence 
in his lifetime, upon his decease the term is merged in the 
fee, to prevent which, the right way is, for A, by a writing 
under his hand, to recite his will and direct his trustees, 
within a year after his decease, to make a lease for years 
to a trustee in trust for B, upon such and such conditions, 
(stating them,) which it shall be at the election of J5 to 
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accept^ on executing the lease and entering into such and 
such covenants (stating them.) 

NOTE. 

Quoad the ^are of B ; but though there would be a merger at 
law, the beneficial interest of the trustee would be supported in 
equity. 



A, devises leaseholds for lives and afterwards renews the 
lease, — this is a revocation of the will as to the leaseholds. 
(Marwoodv. Turner, 3 P. Wms, 164.^ Not so as to lease- 
holds for years, 

3. Execution of a Will. 

A will attested in the following words, " signed, sealed 
and delivered," or, "signed, sealed, published and de- 
clared in the presence of us," — the due execution of the will 
is a matter of fact, which must be determined by a jury ; 
most probable that the jury would give their verdict in 
favor of the will, and that the judge would so direct them, 
as the whole current of determinations on this point are in 
favor of the will. 

4. Of Intestacy. 

A dies intestate, leaving a wife and children within the 
province of York ; his personal estate must be distributed, 
four-ninths to his wife, and the remaining five-ninths 
to his children ; that is one third to his wife by 
custom, another third to his children by custom, and one 
one-third of the remaining third to his vnfe by the Sta- 
tute of Distributions, and the other two thirds of the same 
third, to his children by statute. If he leave only a wife, 
she must have three fourths, — that is, a moiety by the 
custom and a half of the remaining moiety by the statute, 
and the remaining fourth must be distributed according to 
the statute. Leaving children only, or grand-children only. 
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they take all per capita, — leaving children and grand- 
children, they take all per stirpes. 

NOTE. 
The custom only extends to moveable things not to chattels real, 
such as leaseholds for years, lands extended on a statute, or on a 
judgment, &c. 

A dies intestate, without either wife or children, leaving 
a father, — his father takes all his personal estate ; leaving 
mother and brothers, and sisters, and brothers and sisters' 
children, they take all per stirpes ; leaving an uncle or 
aunt, and an uncle or aunt's child, the uncle or aunt takes 
all ; leaving a mother only, she takes all. 

A dies intestate, leaving only children, they take all 
personal estate equally ; but if any one child has been ad- 
vanced by the intestate in his lifetime, and claims a further 
distributary share, he must bring what he received by the 
intestate into hotchpot, excepting the eldest son ; but if 
lands descend to the eldest son, he shall not have any 
share of the personal estate, by custom or by the statute. 

NOTE. 
For what the law deems an advancement, see Edwards v. Free- 
man, (2 P, Wms, 435. J where it is said that a provision for a child 
by will (for a case may happen, that as to part of the personal 
estate testator may die intestate,) is not an advancement to be 
brought into hotchpot, nor lands given to a younger child by will. 

5. Devise to a Charity. 
A. devises to or in trust for a charity, lands, or money 
to be raised out of lands, or money to be invested 
in the purchase of lands or placed out on real securi- 
ties, — this is void by the Statute of Mortmain ; but 
where a sum of money is given to trustees to be placed 
out on real or other securities in trust for a charity, if the 
personal estate be sufficient to pay it, it is a good bequest, 
as there is an election in the trustees whether to place the 
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money on real or other securities, and so determined by 
Lord Hardwicke. But if lands are devised to trustees in 
trust to sell and pay debts and legacies, and the personal 
estate is expressly exempted from the payment of debts 
and given to a charity, Lord Hardwicke inclined to think 
this would be void ; but the opinion was only given by 
the way : this point deserves consideration. 

Where a person devises part of his lands to a charity, and 
the residue of his real estate to A, not his heir, the devise 
to the charity is void, and the heir shall have the land so 
devised ; for though the testator has shewn an intention to 
disinherit his heir, yet he has also shewn an intention that 
the devisee should only have the residue undisposed of, 
therefore the scales are equal, and in every case where it 
is a measuring cast between the heir and any other person, 
the law decides it in favor of the heir; but it is diflFerent 
with regard to personal estate, for if a man bequeaths part 
of his personal estate, and the rest to A, if the bequest of 
part is or becomes void, what is so given shall sink into 
and go with the residue. 

6. Devise of Leaseholds. 

In a devise of leasehold for years to Ay and his heirs, 
provided if he die without issue to another— these words are 
to be taken generally, that is, on failure of issue at 
any time, and so is void because too remote ; but the 
deed or vnll ought to be carefully examined, for if 
it appear from any other words, to be the intention of the 
testator, that it should be confined to the issue living at 
the decease of the devisee, it would be good. 

NOTE. 

See Bell v. Phyn, 7 Ves, 453; Lord Vaux's case, Cro. Eliz* 
269 ; Frammingham v. Brand, 3 Atk, 390. 
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Query : Whether a man can devise all such leasehold 
for lives as he shall be seised of at his decease ? 



NOTE. 

No : — Certain that he cannot pass the legal estate, though in the 
opinion of a very eminent conveyancer, clear and express words 
of bequest, adverting to the future ownership, would be binding 
on the executors, provided they were to take as special occupants, 
or under the statute ; but that if the lands were limited to the 
executors, &c., though the estate would not pass at law to the 
devisee, it would be supported in equity as binding on the execu- 
tors, &c. so as to transfer an equitable estate. 



A devises ^^ all his estate^ term, and interest^ in a lease- 
hold for years," and afterwards renews the lease. Some 
doubt whether the lands pass, as the words " estate, term 
and interest," may be considered to extend only to such 
estate, &c. as he had at the time of making the will ; it is 
therefore most proper to devise the land during all such es- 
tate, term and interest, as the testator should have therein at 
his death, which would be good in case the lease were 
afterwards renewed. 

NOTE. 

It should always be known, whether a person making his will 
has leases for years, and whether he intends them to pass by the 
bequest of his personal estate ; for great inconvenience frequently 
happens, and the intention of the testator is often defeated by 
their being included in such a bequest. It is seldom the intention 
of the testator to include his leases in the bequest of his personal 
estate, unless it be given to the residuary legatee. 
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7. Devise of' Trust Estate, 

A, entitled to a trust estate in fee, devised the lands to 
C for life, remainder to the heirs of the body of C, remain- 
der over ; — C takes an estate tail, the trust not being ex- 
ecutory, by the opinion of Lord Hardwicke, and indeed in 
every case C would have taken an estate tail, excepting a 
marriage settlement, in which case the legal estate, either 
being conveyed to trustees, or remaining in the old ones in 
trust for C for life, remainder in trust for the heirs of the 
body of C, the issue of the marriage being most in contem- 
plation of the parties, the Court of Chancery would decree 
a strict settlement to be made ; that is, to C for life, remain- 
der to his first and other sons in tail, 8cc. But even in 
case of a marriage settlement, if lands were settled to the 
use of C for life, remainder to the use of the heirs of the 
body of C, the legal estate being in C, the Court of Chan- 
cery would have no controlling power over it, and C might, 
by a common recovery, bar entails and remainders. 



8. Devise in Trust to sell, 8^c. 

Where a devise is in trust for a mortgage or sale, or out 
of rents and profits to pay debts, and subject in trust for A 
for Ufe, the law will not allow the rents and profits to be so 
applied, for that might exhaust the life-interest. 

A man devises his real estate to a trustee in trust, to sell 
and divide the money equally amongst five people, and one 
dies in the testator's life, his share vnll result for the benefit 
of the heir. 
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9. Devise in Trust to pay Debts. 

Where real estate is devised generally for payment of 
debts^ copyhold lands not surrendered do not pass if there 
is freehold sufficient for the purpose ; if there is not, equity 
will supply the want of a surrender. Equity will also 
supply a surrender to the use of a will, where there are 
younger children unprovided for otherwise than by the 
copyhold. 

NOTE. 

A surrender to the use of a will is in no case necessary since 
the 55 Geo. 3, c. 192. 

A, seised in fee, executes a letter of attorney to B and C to sell 
his estate, and apply the money in discharge of debts mentioned 
in a schedule annexed. They sell to Z>, who has notice of the 
letter of attorney, yet there being the common clause, that it should 
be lawful for B and C to give receipts, though the additional 
clause that those receipts should discharge the purchaser from 
seeing to the application of the purchase-money be omitted^ X> is 
not bound to see to the application of it. 



If a man charge his lands with the payment of his 
debts, or bequeath his personal estate in trust to pay 
his debts, it seems this would revive a debt barred by the 
Statute of Limitations. (Andrews v. Brown, Pr. Ch. 
386.; 



NOTE. 



On this point there had been no decision before the late case of 
Burke v. Jones, 2 Ves. Sf Bea. 275. It was there held, with regard 



OF WILLS AND DEVISES. 139 

to real estate, that a devise in trust to pay debts, does not revive a 
debt barred by the Statute of Limitations. The whole doctrine 
was very elaborately investigated, and all the authorities collected 
and commented on. 



A debtor who publishes an advertisement in a news- 
paper, that all debts due from himself shall be paid, revives 
a debt barred by the Statute of Limitations. Andrews v. 
Brown, Pr. Ch. 385. 



10. Devise of Copyhold, 

If a man devises all his lands, tenements, and heredita- 
ments in a certain place, and has both freehold and copy- 
hold, the freehold only passes : — so freehold and leasehold. 
But if a man have freehold lands and leasehold tithes 
issuing out of these lands, it seems the tithes will pass. 

NOTE. 
See 2 Atk. Com, 435, where all the cases are collected. 



Generally, if a man devise his lands and tenements in A, 
and has both freehold and copyhold, the copyhold will not 
pass ; but if you can, from any words in the will, collect 
the testator's intention that copyhold should pass, the 
court would supply the intention. 



11. Devise on Condition. 

If an estate be granted or devised in fee, upon condition 
that the devisee or grantee shall not alien, — ^the condition 

K 
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is void : but qnarCy if on condition that he shall not alien 
to any person excepting •/. S. or his heirs ? 

NOTE. 
Such a devise would be good. (Gill v. Pearson, 6 Enst, 173. ) 

12. Of Executors. 

A appoints J5, C, and £>, executors; B and C accept and 
prove the will ; jD neither accepts nor renounces, but sur- 
vives B and C ; the survivor of B and C (who proved the 
will) would not transmit executorship to his executor, it 
having survived to D ; but as he did not, by any act or pro- 
ceeding, in a proper manner accept, he could not transmit 
executorship; therefore, administration of the personal 
estate of A, unadministered by B and C, with the will 
annexed of A, should be granted to the residuary legatee. 
(See Salk. 311.) If £) had renounced executorship, he 
might, notwithstanding, upon the death of the survivor 
of B and C, have come in and proved the will, and admi- 
nistered as against executors of such survivor. 

NOTE. 
Wangford\, Wangford, 1 Freem, 620; s, c. Holt, 311. 



One executor cannot release to the other, each having 
the whole interest, consequently the release could have no 
effect ; but a release from one trustee to another would con- 
vey the whole estate and interest in the releasor. 

NOTE. 

It would seem that this is true only of the authority which the 
executors have as such ; and does not hold of a release by one 
executor to the other of his share of the testator's effects, to which 
as executor he may be entitled. 

A release from one executor to another, does not invest the latter 
with the discretion of selling or power of giving receipts and 



k 
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therefore it is not safe to take a conveyance from that trustee. 
This remark, however, it is to be observed, applies only to those 
cases in which this release is made, without any direction from the 
Court of Chancery, and without any provision in the trust-deed 
authorizing such a release. (Hawkins v. Kemp, 3 East, 410. ) 



Ay termor, appoints B his executor, who accepts the 
executorship, and refuses to assign ; — no administration can 
divest him of the term, but he must be compelled in equity. 

If an executor be sued, he may, after the action is brought, 
before he pleads, confess judgment to a creditor of equal 
degree, pay him his debt, and afterwards plead that judg- 
ment in bar; a judgment without actual payment will not 
be a bar. 

A makes B his executor, B proves the will, and makes 
C his executor. If C proves the will of J5, he of course 
becomes the executor of A ; should he chuse to avoid that, 
he should renounce the executorship of Ay before he proves 
the will of B. 

After the executor of B has renounced, an administra- 
tion de bonis may be granted, with the will annexed, but 
not before, otherwise the administration would be clearly 
void, 

13. Of Administrators. 

Prerogative administration, granted by the Court of 
Canterbury, does not extend over the province of York. 

When you are to pay money to, or a term is to be as- 
signed by an administrator, under a common administra- 
tion, and you cannot make it appear that the deceased had 
effects in different jurisdictions in the same province, it 
may be advisable to have a prerogative administration ; in 
that case, the person for whose security it is taken should 
pay the expenses of the prerogative administration, — ^which 

K 2 
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would be good, if there were, not effects in several jurisdic- 
tions till avoided, which could not be done but on com- 
plaint from the inferior ecclesiastical court. 

Prerogative administration safest where term is to be 
assigned by the representative of a trustee ; where there 
are bona notabilia, a conimon administration absolutely 
void. 

NOTE. 

Whether a satisfied term be bona notabilia, is a question which 
has not yet been decided, and the opinions of the most eminent 
conveyancers are at variance. The following opinions by a very 
distinguished living conveyancer, recently given, will be read with 
interest : — 

''In regard to the question, whether satisfied terms are bona 
notabilia or not, there has been a great difierence of opinion in the 
profession, and gentlemen have accordingly varied in their prac- 
tice. A few years ago a case was laid before the late Mr. Serjeant 
Hill — ^no slight authority — the substance of which was as follows : 
There was a satisfied term in lands in the diocese of Bristol ; the 
will of the trustee of the term had been proved in the Ecclesiastical 
Court of Wells, and on the behalf of a purchaser it was insisted, 
that as the term was bona notabilia in a diocese, in which the will 
was not proved, it would be necessary to have the will proved in 
the Prerogative Court. But the Serjeant was clearly of opinion 
that the term was not bona notabilia, and that the probate of the 
will, in Wells, was sufficient. I have now made it my business to 
enquire what is at present the prevailing opinion amongst convey- 
ancers on this subject, and I am led to believe that the generality 
of them differ from the Serjeant, and consider satisfied terms to 
be BONA NOTABILIA. Under these circumstances, notwithstanding 
my bias in favour of the Serjeant's opinion, I think it adyisable 
that, provided the premises comprised in the term of 1,000 years, 
are not in the jurisdiction of the Archdeacon of Leicester^ in whose 
Court the will of W. H. has been proved, the executors of S. H., 
who was the sole executrix of W. H., should prove the will of 
W. H. in the Prerogative Court." 

<<As the will of E. 6., the trustee under the indenture of as- 
signment of the 26th of March, 1747, of the terms of 500 years, 
and 1,000 years, created by the indentures of the 2dth of March. 
1738, and 13th of March, 1740, has been proved in the Court of the 
Bishop of Salisbury, whose jurisdiction does not extend to the lands 



lompriied in the terini, it h&ahcQa pTopoaeithnl atiHirtD admi- 
nistratiDii to the effects of E. G, should be obtained from the 
Prerogative Court, for the purpose of assigning theae terms. I 
have becD told that it has been the practice of the Prerogative 
Court of iate, ia cases similar to the present, to grant limited 
administrations, ioatead of requiring the wills to be removed from 
the inferior courts. I wished to be infonued upon what grounds 
the Prerogative Court has adopted the practice, for I really do 
not understand by what authority lie court can,— where a person 
in whom terms are vested has made a will and appoiofed exe- 
cutors, who actually assign those terms, — take upon it:ieU' to grant 
an admiaislralion to a periou far the purpose of assignintj Ihe tame 
terms. An executor docs not derive his authority from the probate, 
bat from the will ; and I hold it to be quite clear, that the execu- 
trixes of E. G. aod their husbands raiyht have assigned the 
terms before they proved the will, and that such an assignment 
would have been good. How, therefore, can it he said, as alledged 
in the draft of the limited letters, that the assignment from the 
executrixes and their husbands to Thomas Walker did not pan 
the LBGAL estate in the terms? and how can the proposed limited 
administration vest in the administrator ? The terms by the assign- 
ment from Ike executrixes and their htubands aeluallg passed to 
Walker. Sureig it cannot be maintained that if an esecntor can 
assij;n a term before probate, the mere act of his proving the will 
in a court whose jurisdiction does not extend to the lands expressed 
in the term, loitl invalidate a previous assignment i But although a 
term maj be assigned before probate, it is actually necessary that 
the will should be proved, aa the probate alone is evidence that 
the assignment was from the right person. If a satisfied term 
cannot be eonsidered as bona notabilia, it must be immaterial, so far 
as relates to the term, where the will of the term is proved. In 
that case, therefore, the probate of the will of E. G., in the 
Coart of the Bishop of Salisbury, was sufficient ; but if, on the 
contrary, a satisfied term constitutes bona notabilia, the will was 
improperly proved, and ought to be removed to the Prerogative 
Court." 

"The inclination of my opinion always has been, that uialisjied 
term is not bona notabilia, and I have au opinion of the late Mr. 
Serjeant Hill to that effect, and I have seen other respectable opi- 
nions on the same side. But I know that many gentlemen of 
eminence have entertained a contrary opinion ; and, in c 
quence of this doubt upon the subject, it has been the practice to < 
call for the removal of wills in cases like the present." 
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'' Before any further proceedings should be had for the purpose 
of obtaining the limited administration to Greenfield, I think it 
would be advisable to ascertain the grounds on which such ad- 
ministrations have of late been granted by the Commons ; and, for 
that purpose, I recommend that the opinion of some gentleman of 
eminence, practising in the Commons, be taken on the subject ; 
and I recommend also, that he be requested to advise whether 
a satisfied term is bona notabilia or not? If my view of the subject 
be correct, the proposed administration will be perfectly useless ; 
and if the better opinion is that a satisfied term cannot be con- 
sidered as bona notabilia, it will be unnecessary to remove the will 
of Greenfield to the Prerogative Court." 



The opinion of a learned civilian was accordingly obtained, and 
was to the following effect: — 

** The ground on which the Prerogative Court of Canterbury 
ordinarily proceeds in its grant of probate, or letters of administra- 
tion, is upon the allegation made or implied of the deceased person 
having left bona notabilia. It has also, and much for public con- 
venience, been in the practice of granting special or limited admi- 
nistrations, — as for substantiating proceedings in Chancery, or for 
the assignment of a terra, — where the estate or lands in it may 
happen to lie out of the jurisdiction of the ordinary of the place 
within which the testator died, and before whom only his will may 
have been proved, and would hold itself bound to do so for thai 
purpose, WITHOUT reference to value, upon proper application 
being made. And if it could not make such a special grant, taking 
the term itself to be of no actual value, ( in which I fully concur) to 
what jurisdiction could the party apply, if not to the Archbishop, 
or in any view vnth so much propriety and safety ? For it is not 
because the terms may be of no such actual value, as would con- 
stitute bona notabilia, that the probate in this case of the Bishop of 
Salisbury, was sufiicient for such an assignment, or can be of the 
least effect : — For example, in the case of a person djing within 
the diocese of Winchester, and having at his death only £3 or £4^ 
or any sum under £5, due to him in London, the probate of the 
Court at Winchester could extend no further than the limits of 
that diocese, and separate grant under the value of £5 must be 
had in the diocese of London. So must there be some other grant 
for the assignment of the terms in question ; for the assignment 
thereof by the executors, before probate, has not been ratified by 
their proo/* of that instrument before a court of competent jurisdic- 
tion in that behalf. Agreeing then that the terms are of no actual 
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value, and if it were necessary for the purpose of a special grant to 
give them some which, except for the stamp duty, I do not see that 
it can be, and you must cite a fictitious one, — why not as well make 
it above five pounds as under, more especially as you can procure 
thereby a preferable grant, — if it be not also, as as I am led to think 
it is the correct one ?" 

*' With respect to the mode in which the prerogative court is at 
present acustomed to make the grants, by a limited administration 
without requiritiff the transmission of the will, it is by direction of 
the judge in the year 1815 — given in consequence of the complaint 
made of the hardness and inconvenience, independently of the 
unnecessary expence arising by such transmission, which it was 
asserted had not been uniformly insisted upon; and it was thought 
upon mature deliberation and enquiry, I believe into former 
practice in which there had been some variance, might without 
prejudice be dispensed with. As to the apprehension, that par- 
ticular inconvenience may arise in this case from the terms in 
which the proctor may have prepared the draft of the limited act, 
it is not I think impossible, that this might be cured by modifica- 
tion. If it cannot and nothing but a limited administration (with 
the will annexed, for probate after the death of executors is out 
of the question) will in the opinion of counsel answer the purpose 
desired, it must be made a matter of special application." 



The Editor has been favoured with Serjeant Hill's opinion 
above alluded to, and with permission to publish it. 

Serjeant Hill's Opiniofi, 
" Whether a satisfied term is bona tiotabilia,'^ 

'' I think the above satisfied term cannot be considered as bona 
notahilia belonging to the intestate, because it (the term) is of 
no value, and goods under the value of Jive pounds are not bona 
notahilia ; therefore, of course, goods of no value at all cannot be 
bona notahilia* There was formerly some variety of opinions as to 
what value goods must be of, in order to their being considered 
as bona notahilia, and there was an opinion, that goods though but 
of the value of one penny, yet were bona notahilia, for which the 
Archbishop could grant administration. (\ Roll's Abr. 11, Vin, 82, 
pL 3,) Perkins, sect, 489, pi. 94, of the old edition, says ihdi/ortif 
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shillings in every diocese, would make bona notablia ; yet there 
were authorities before the canon (I Joe, I Can. 93^) that the 
value of Jive pounds was necessary to make bona notabiUay as ob- 
served by Lord Hardwicke, (2 Atk, 650 J in giving his opinion in 
the case of Middleton v. Crofts y which, — from the accuracy of the 
reports, and as that case must have been taken from his own 
paper, and I always understood it was well known to be so, — is to 
be relied on ; however, since that canon, it was never doubted 
that the value of five pounds is essentially necessary to make any 
goods [considered as bona notabilia, (\ Roll. Abr. 910, translated 
and copied into 1 1 Vin. 85, pi. 6.) The only doubt has since been, 
whether the law was so before that canon or not, — a point not mate- 
rial in this case, though it might be in the case in 2 Atkins. There 
is no doubt but ^, the trustee, is now to be considered as dying in- 
testate, and therefore all bis personal estate, the property whereof 
is not altered (as that of the lease was not,) must go to the ad- 
ministrator de bonis non, (2 Wils. 344.^ There is also no doubt, 
but that leases for years are considered as bona, in that diocese in 
which the lands lie. But then the intestate, in this case, had no 
beneficial interest in the lease, and the bare leg^l property or 
interest of goods, will not make them notabilia of him who has 
such legal interest, when the equitable or beneficial interest is not 
in him. Thus a bond of five pound penalty, conditioned for pay- 
ment of a less sum is not bona notabilia, though the bond be for- 
feited, and so the whole penal sum be a duty ; (Wentworth's Office 
of Executors, 45-6^ and this point is warranted also by others ; 
and thus therefore, I think it clear, that this lease not being to be 
considered as bona notabilia, could not give a right to the preroga- 
tive jurisdiction to grant administration de bonis non to A the 
trustee ; consequently the administration of original property 
granted by the Ecclesiascal Court of Wells, as it must now be 
presumed to be, was well granted, and therefore the administration 
de bonis rum being out of the same court, was well granted, for I 
think it clear that the ecclesiastical court of the diocese of Bristol 
had no power to grant administration for it, had there been bona 
notabilia in that diocese, yet as it is, in the same province with the 
other, administration must have been granted out of the prerogatiye 
court ; though if the the lease had been of lands in some diocese 
of York, then there ought not to have been any prerogaUye ad- 
ministration ; but if the intestate had been beneficially intitled to 
the lease, then there ought to be administrations out of each of the 
dioceses, because then there would have been bona notahtiia in 
each ; but as there was none in the diocese of Bristol, I think S 
is the only personal representative of A the trustee, and having 
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the legal title to the lease in him, which is all that is wanted, I 
think he can make a good assignment of it." 



If judgment be entered in the courts above, administra- 
tion must be granted by the Peculiar of Westminster which 
has a distinct jurisdiction; but if there be effects out of 
that jurisdiction, an administration must be granted by 
the prerogative court of Canterbury. 

NOTE. 

This point, relative to the jurisdiction of the Peculiar of West- 
minster as to judgments, has in a recent case undergone consi- 
derable discussion. The case was laid before several of the most 
eminent conveyancers and lawyers of the day, and some evidence 
was taken : The result seems to have been that, the place where 
the rolls are deposited is the treasury of the ancient Palace of 
Westminster, .t is within the palace, and consequently exempt 
from the jurisdiction of the Dean and Chapter of Westminster. 



An administrator's title to a leasehold for years, depends 
entirely on the letters of administration being taken out in 
the proper ecclesiastical court, — a point very material to be 
attended to. The Prerogative Court is the only safe one ; 
but a prerogative administration though voidable only, and 
not void, may, where there are not bona notabilia, be an- 
nulled by the sentence of the ecclesiastical court on com- 
plaint from the inferior jurisdiction entitled to the ad- 
ministration. 

A makes his will, B his executor, and C his residuary 
legatee, — B dies intestate, the right of administration 
belongs to C, for the right of administration follows the 
right to the residue. 
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14. Of Portions. 

Where a portion or sum of money is to be secured to be 
paid on the death of a person, it should be covenanted or 
directed to be raised or paid inmiediately on the death of 
the person on whose death the payment depends ; in that 
case the person intitled^ may, immediately on the decease 
of the person, bring an action or suit for the money. 

Wrong to say, " portions shall cease for the benefit of the 
persons next in remainder, &c." for if you give to the next 
in remainder, it may happen to be a tenant for life or in 
tail. Whereas it should sink into the land, — right to say, 
*' portions to cease for the benefit of persons intitled to the 
estate and interest in the premises." 

NOTE. 

When a sum of money is directed to be raised under the trusts 
of a term vested in a trustee for that purpose, and he to whom the 
reversion belongs pays the money to the person entitled to it, this 
alone, without any other act, discharges the incumbrances, and the 
term, in the construction of equity, becomes a trust for the re- 
versioner. If at the time of payment, the term cannot be got in, 
it is usual for the person receiving the money not only to acknow- 
ledge the receipt of it, but also to release the trust estate from it, 
and enter into a covenant to procure the legal interest of the term 
to be assigned or surrendered as the reversioner shall appoint. A 
better mode is for the portions to be assigned in trust for the per- 
son who discharges them. It has been doubted, whether, under 
the general form of declaring the trusts of the term for raising 
portions, the reversioner will be safe in paying the portions to the 
trustees, till they are due to the objects for whom they are provided. 
Many conveniences result to the reversioner from enabling bim to 
discharge the portions and take an assignment of the term, — it is 
right therefore to declare, that if the portions shall be paid by the 
reversioner to the trustees, either before or after the same shall 
become due, their receipt shall be a sufficient discharge and the 
term cease, or be assigned to attend the inheritance. 



I 
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15. Of Assets. 

A court of equity will not marshal assets in favor of a 
charity. 

Mortgage for a term, and lands extended on a statute or 
judgment, are assets where the lands lie ; but a mortgage 
in fee or bond are assets where the mortgage deed or bond 

■ 

are at the decease of a mortgagee or obligee, and a judg- 
ment where the roll is deposited, and a simple contract 
where the debtor lives. 

NOTE. 

Money may be, and frequently is, secured by a mortgage for 
years and also a bond. The mortgage and the bond may be assets 
under different jurisdictions, and in this case there should be a 
prerogative administration or probate, or two metropolitan ad- 
ministrators or probates, according to circumstances ; for no dis- 
charge for the money, or assignment of the term, can be made 
except by a full and complete administrator. In the case of an 
executor it is less important, as an executor may assign before 
probate. 



16. Of Legacies. 

Where the time of payment of legacies becomes impos- 
sible, it is precisely the same as if the legacies had been 
given generally. 



CHAP. XIII. 



OF COPYHOLDS 



1. Difference between cus- 

tomary and copyhold 
Lands, 

2. Of the legal Estate in Copy- 

holds, 

3. Of barring the Entail of 

Copyholds, 



4. Of the purchase of Copyholds 
by the Lord of the Manor, 

6. Of the Conveyance of Copy- 
holds under a Commission 
of Bankruptcy, 

6, Of the Surrender of Copy- 
holds, 



Difference between customary and copyhold Lands. 
Customary lands are held of the manor,— copyhold lands 
eire parcel of the manor 



NOTE. 

Of customary lands the freehold is in the tenant, of copyholds 
in the lord. 



The difference between lands strictly copyhold, and cu«h 
tomary or copyhold lands is this, pure copyholds are said, 
in surrenders, to be held at the will of the lord ; customary- 
lands are said, in surrenders, to be held according to the 
custom of the court, omitting the words " at the will of 
the lord." 
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2. Of the legal Estate in Copyholds. 

The legal estate of copyhold lands in the county of Dur- 
ham is supposed to be in the tenant. 

The legal estate of a pure copyhold at the will of the 
lord, is in the lord ; and, therefore, the tenant for life of such 
lands cannot, by forfeiture of his life-estate, destroy con- 
tingent remainders. 



3. Of barring the Entail of Copyholds, 

Surrender by tenant in tail of copyholds (if no custom 
to the contrary) bars the intail ; but then he must be in 
possession, or the tenant for life must join, for it is appre- 
hended that intails of copyholds can be baiTed by surrender 
only in the same cases where, if freeholds, they may be 
barred by fine or recovery. 

NOTE. 

Ciu^rey whether a remainder-man can bar his issue by a sur- 
render, — it would rather seem not. (See Martin dem, Weston v. 
Mowlin, 2 Burr. 969 ; White v. White, 4 Ves. 24. J 



Where a copyhold estate is vested in a trustee, in trust 
for A and the heirs of his body, the court will decree the 
trustees to surrender to A and his heirs, because the son 
having an estate-tail in the trusts, the trusts become alien- 
able in his hands, and consequently he is intitled to have 
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from his trustee the fullest and most absolute estate that the 
custom of the manor can give. 



4. Of the Purchase of Copj/holds hy the Lord of the 

Manor, 

A, lord of a manor for life, purchases lands, parcel of the 
manor, — the right way for the copyholder is, to surrender to 
some person in trust for the lord of the manor; for there is 
no way whereby the lord can enfranchise, he being only 
tenant for life his acts are only good for his life, and will 
not affect the customary nature of the lands as to those in 
remainder or reversion. 



6. Of a conveyance of Copyholds under the Commission of 

Bankruptcy. 

Where commissioners of bankrupt convey copyhold by 
bargain and sale inrolled to the assignees, the assignees 
must be admitted. So where copyholds are vested in 
trustees by act of parliament, the trustees must be admitted. 
(Drury v. Man, 1 Atk. 95.) 

NOTE. 

(See 2 Wils., 402.^ Admission to copyholds is not necessary by 
the assignees of a Bankrupt. 



6. Of the Surrender of Copyholds. 

The legal estate of copyholds does not vest on a surrender 
till admittance ; but on a descent the legal estate vests im- 
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mediately in the heir, and he may surrender without an 
admittance. 

NOTE. 

On this ground it is apprehended, that in mortgages of copy- 
holds, surrenders are made to the mortgagees, and the surren- 
derees are presented, and there is no admittance of them, unless 
there be occasion to enforce the mortgage. By the surrender and 
presentment, the mortgagee is certain that he can obtain admit- 
tance of himself and his issue, whenever he pleases ; because the 
presentment is notice to the Lord, and complies either with the 
custom, if there be one, or with the common law of the land, if 
there be none, so as to put it out of the power of the mortgagor to 
make a second surrender to the prejudice of the mortgagee : and as 
the mortgagee is not admitted, any eyidence of his agreement that 
another shall be admitted under a future surrender by the mort- 
gagor is sufficient. Mortgagees, who have not been admitted, do 
not join in any subsequent alienation by the mortgagor, but merely 
acknowledge satisfaction on the Court Rolls containing the pre- 
sentment. 



The legal estate of copyhold must descend and cannot 
be devised ; but in some particular cases where it might be 
of great use, proper for mortgagee or trustee to surrender 
to the use of his will, in which case he could devise his 
estate. 

Legal estate of copyhold surrendered to a husband and 
wife, and survivor in fee : — it seems, a surrender will not 
pass the contingent fee, so as to enable the surrenderee to 
convey, but will only bind the heirs of the surrenderor ; but 
if the whole legal estate be in a trustee, then a good title 
may be made by a decree or without, if no feme covert be 
a party. 

NOTE. 

(See 1 Anstr, \\,) That a surrender does not operate by estop- 
pel, see 3 T. R. A contingent equitable fee of copyholds is 
devisable. 

A surrender is probably necessary in no case since the 55 Geo. 
3. c, 192. 
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In a deed or covenant to surrender copyhold lands when 
declaring trusts of surrender, — proper to insert words " se- 
quels in right/' as being the technical words appropriate 
to that purpose by the custom of the Bishop of Durham's 
manors. In the copyhold of Durham, the covenants with 
the purchaser for quiet enjoyment, &c. should be with him, 
his heirs, and sequels in right. 

NOTE. 

There seems to be no reason why this custom should control 
those of other manors. The 'Observations in this point must be 
confined to the particular instances m which, by the custom ** as- 
signs/' are considered as *' sequels in right/' In general pases, 
the proper words are, '^ heirs and assigns ;" and it has been de- 
termined that the surrenderee of a copyhold is so far an assignee, 
that he is entitled to the benefit of covenants under the statute 
of 32 H. 8, c. 34, which gives actions to assignees. (I Salk, 185. J 



In a surrender of a copyhold, when trusts are too long to 
be inserted in the defeazance, you must refer to a deed,-— 
yet proper to insert the most material trusts, and then refer 
to the deed for the rest. As, where lands are to be settled in 
tail with remainders over, subject to a mortgage, — ^the right 
way is to insert the trust for paying the mortgage money, 
and then refer to the other deed for the other trusts: or, 
where lands are to be sold, and the money applied in 
various ways, insert the trust to sell in the defeazance, and 
refer to the deed for the application of the purchase-money. 

NOTE. 

It is often proper in cases of recommendation to negative a 
trust, — thus : this I recommend, at the same time not intending 
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to raise any trust to be enforced by any court of law or equity. 
(Malim v. Barker ^ 3 Yes. 150; 2 Bro, C. R. 46. j In deeds of 
trust for sale, . there should be a provision, that in the meantime 
till sale, the lands shall be considered as land or money, according 
to the intention of the parties. When an estate is devised to trus- 
tees and their heirs, in trust to sell and pay the money to different 
persons, but no declaration that trustees' receipts shall discharge 
purchasers, a deed should be prepared by which all the parties 
interested in the money should assign their respective interests in 
it to trustees, with an express declaration that the persons paying 
it to the trustees, should be exempted from seeing to the applica- 
tion of it. Such a deed need be neither expensive or long, and 
would frequently save much subsequent delay and inconvenience. 

Where a copyhold estate is vested in a trustee in trust for A 
and the heirs of his body, the coutt will decree the trustee to sur- 
render to A and his heirs, because A, having an estate tail in the 
trust, the lands become alienable in his hands, and, consequently,, 
he is entitled to have from his trustees the most absolute estate that 
can be given, compatibly vrith the custom of the manor. 

The possession of the trustee is, in every case, the possession of 
the cestui que trust ; but the possession of the cestui que trust 
is not necessarily the possession of the trustee : thus, if a person 
convey lands to and to the use of a trustee, and continue in pos- 
session, the grantor is tenant at will to the trustee ; and, as such, 
his possession is the possession of the trustee. But if the grantor 
devise the estate, and die, and the devisee enter, the tenancy at will 
is determined, the devisee's entry is tortious, the Statute of Limita* 
tations begins to run against the trustee, and after twenty years' 
acquiescence he is barred. The devisee, if he wish, may even 
accelerate the bar, for a fine and non-claim will do it. On this 
ground it has been common among eminent conveyancers to advise 
the levying a fine to bar with more expedition a term or estate in a 
trustee which could not he come at ; but it would require 30 years 
to bar him of his right of action. 

Where an estate is devised to two trustees, not safe for either of 
the trustees to make a separate sale of a moiety, which he may 
acquire in severalty by a severance of the joint-tenancy, or fot a 
purchaser to advance his money upon it. 



Where a surrender is acknowledged by all necessary 
parties^ but one person, not very necessary, refuses to ac- 
knowledge it, the steward may strike such refusing person 
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out before the surrender be entered upon the roUs^ though 
it had been acknowledged by several persons already. 

NOTE. 
In the opinion of an eminent conyeyancer, the more proper way 
would he to make a special entry corresponding with the effect of 
the entry, independent of the concurrence of the person refusing 
the signature, so that the entry may stand exactly the same as if 
this person had not heen named a party ; or if the surrender is en- 
tered in h(Bc verba, it he presented as a surrender, not acknow- 
ledged hy the refusing party. 



Two surrenders of copyholds in the same township, — ^if 
any one of the parties to one surrender be not a party ta 
the other, it is proper to have a separate defeazance or 
declaration of trust to each surrender. 



CHAP. XIV, 



OF LEGAL INCAPACITY. 



!• Of Coverture, 

2. Of Excommunication. 



3. Of Alienage. 

4. Of Corporate bodies. 



1. Of Coverture. 

A WIDOW, in the lifetime of her husband, has a title of 

dower, — after her decease, and before it is set out by metes 

and bounds, she has right of dower, — ^but after it has been 

set out by the sherifFby metes and bounds, she has an estate 

in dower, — and then, and not before, she may dispose of it. 

NOTE. 
A wife is dowahle of lands given, as well as of lands taken in 
exchange by her hnshand; and a fine levied of one, will not bar 
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her title of dower in the other. She cannot, however, in effect, 
have dower out of both, since her recovery of dower out of the 
lands given in exchange, would be an eviction, and consequently 
defeat the exchange, if the party thought proper ; if she reco- 
vered dower out of lands taken in exchange, a court of equity 
would restrain her by injunction from recovering dower out of the 
lands given in exchange, although the parties did not act upon 
the eviction as avoiding the exchange. 



The most approved mode of limitation to prevent dower on 
a purchase^ seems to be to limit the estate '^ to such uses, 
8cc. as a purchaser shall appoint ; and in default of appoint- 
ment to the use of a trustee, his executors, administrators, 
and assigns, during the life of the purchaser, in trust for 
the purchaser ; and subject to the preceding limitations to 
the use of the purchaser in fee." 

An estate to a man and his wife for the life of another, 
not being an estate of inheritance, but only a freehold de- 
scendible, is not an estate of which a woman can be 
endowed, neither can it be entailed. 

If a sum of money be vested in trustees for a feme co- 
vert, her executors, 8cc. and she die without making any 
disposition of it, the husband, by taking out administration 
to his wife, will be entitled to receive it. 



If a married woman levy a fine, and nothing appear on 
record to shew she was married, the fine (if the husband 
do not, by entry or otherwise, avoid it) will, after her decease 
bind her heirs ; but if by any part of record it appears that 
she was under coverture at that time, the fine would in that 
case be void. 

Right where the wife has only an annuity, and there 
are children to give her a sum for her immediate bu1>« 
sistence. 

l2 
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A feme covert having a separate estate^ is, in respect of it, 
considered in equity as a feme sole, and is competent in all 
respects to act as if she was a feme sole. (Brown Ist, p. 
16; 1 Vez. 163,617; 2 Vez. 191,303; 2 P. Wms. 144. 
Therefore a bond given by her when under coverture may 
be enforced. 

Lands limited to feme sole, on condition she makes a 
feoffment in fee of part, — she marries, yet the law allows 
her to make a feoffment, for the sake of preserving the re- 
mainder of the estate (Co. Litt. 112 a, w. (6). J 

Feme, tenant for life, remainder to trustees for 500 years, 
remainder to husband in fee,— the term to raise £1,000 for 
feme, in case she should survive her husband, — ^they two 
join in levying a fine to the use of B for 1,000 years, by 
way of mortgage, remainder to husband in fee. It seems 
the feme extinguishes her right, and inclusively passes the 
contingent trust. 

NOTE. 

This point must still be eonsidered to be doubtful. In Goodrich 
y. Shotholt (Prec, Ch, 333), in which the wife was cestui que trust 
for a judgment, and she levied a fine of lands, on which the 
judgment might have been extended, and delivered up the bond, 
it was held that she was precluded from enforcing the judgment. 
So it has been held that a fine by a feme covert extinguishes a 
power annexed to her estate (Penney. Peacock, Ca. temp. Talh^ 
43.J 



A woman indebted by bond marries and dies, leaving a 
considerable personal property; the husband, at law,, is not 
obliged to pay any of his wife's debts, contracted before 
marriage; but if there be any part of the personal estate 
which he cannot come at without taking administration to 
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her^ the law will then make him pay her debts, to far as 
that part of the personal estate will extend. 

NOTE. 

As to the husband's right in the wife's real and personal estate, 
see 1 Atk, Conv, 528. 



Husband by will gives personal estate to trustees, for his 
wife for life, and after her decease upon trusts, in favour 
of such one or more of their children, as she by deed or 
will shall appoint. She makes an appointment by deed, 
and reserves a power of revocation. Query : Whether she 
can defeat her first appointment under such power ? By 
making appointment by deed, she may derive great advan- 
tage to herself by giving a considerable part to a child, who 
is sick, and may die in her lifetime ; this appointment she 
may defeat by a prior one, which she may produce, or not, 
as she thinks proper ; for these reasons it is wrong to 
give a power of appointment by deed, unless when children 
are otherwise provided for; in every other case it should be 
by will only. 

NOTE. 

It is highly probable that a court of equity would consider an 
appointment made with this view a fraud upon the power, and 
therefore void. 



It was Lord Hardwicke's opinion that the will of a feme 
covert, though operating merely as an appointment, and 
made in pursuance of a power, yet, as the law considers it 
as a testamentary disposition, it ought to be proved in the 
Ecclesiastical Court, — ^the sooner the better. 

NOTE. 
Vide Jenkin v. Whitehousey 1 Bur, 431, where Lord Mansfield 
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cites the case of Ross and Ewer, detenmned by Lord Hardwicke, 
the5tli of July, 1744. (3 Atk. 166; Stone v. Forsyth, 2 Doug. 
Rep. 707.) 



2. Of Excommunication. 

Very clear that a person excommunicated^ is not thereby 
disabled to purchase or make any settlement or disposition 
of lands. 



3. Of' Alienage. 

Where a woman^ seised of a freehold estate, marries an 
alien, the crown is only entitled during their joint lives, 
from the period of office found, for he cannot be tenant by 
curtesy. If they sell, they may by fine make a good title 
against all claimants but the crown ; which so seldom en- 
forces its claim in cases of this kind, that the most cautious 
conveyancers have considered that this is not an objection 
which ought to deter a purchaser from completing the 
contract, on a bond of indemnity being given. Where, 
however, the objection is insisted on, and from any cause, 
as for instance his religious opinions, the husband cannot 
be naturalized, he may, in such a case as this, procure 
letters of denization, and thus defeat the claims of the 
crown, and free the title from all shadow of doubt. 



4. Of Corporate Bodies. 

As a corporation cannot be seised to a use, no convey- 
ance can be made by them by lease and release by force of 
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the Statute of Uses, therefore, the right way is to make 
a lease at common law, and let the lessee enter and pay a 
part of the rent, and then take a release, and let this be re- 
cited in the release. 



CHAP. XV. 



OF INCUMBRANCES. 



W HERE a person, having a partial estate, is entitled to a 
'Sum of money upon the inheritance of the lands, it does 
not necessarily merge in the lands. The result of the cases 
appears to be : — 

1st. That if tenant for life pays off a mortgage on the 
inheritance of the estate, it shall be incumbent on those in 
remainder, to shew he intended the estate should be dis- 
charged from it, otherwise the personal representatives of 
the tenant for life are intitled to the money. 

2d. On the other hand, if tenant in tail discharge such 
an incumbrance, it is incumbent on his representatives to 
shew that he intended not to discharge the estates from it. 

NOTE. 

See 2 Atk, Conv. where this subject is discussed at length, and 
all the cases cited and their result stated. 



CHAP. XVI. 



OF TERMS. 



1. In what cases proper to creuie 4. Merger, 

a Term. \ 5. Effect of Jtidgment as to a 



2. Equitable Terms. 

3. Assignment. 



Term, 



1. In what cases proper to create a Term. 

A PERSON having freehold lands and going into trade, 
it would not be improper in him to create a long tenn for 
years, which might be a protection to a mortgagee or pur- 
chaser against any intermediate incumbrances or secret 
acts, particularly those of bankruptcy. 

NOTE. 

It IS to be observed, that it has never yet been determined liiat 
an outstanding legal estate will protect against an act of bank- 
ruptcy, and very eminent counsel have heen of opinion^ that it will 
not. 

2. Equitable Terms. 

Equitable terms granted by the owners may be of use, 
for the deed which shews the legal estate to be in trustees 
may be lost, and then de non apparentibus and de non ex- 
istentibus eadem est ratio. 

NOTE. 

If it be doubtful on the face of the title, whether the party in 
possession has the fee or a term for years, it is proper, in mortgage 
transactions, to make an under-lease for a shorter period than the 
term ; but in purchases the fee should be conveyed to the purcha- 
ser, and no doubt expressed respecting the title, and the term be 
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aisi^ed to attend the inheritance, the assignment being made by 
a distinct instrument. 

According to some conveyancers, an attendant term is no incum- 
brance, and need not be excepted in the conveyance of the inheri- 
tance, — ^therefore right to omit,because in the event of the conveyance 
being used in ejectment, the plaintiff would be nonsuited on any 
demise of the owner of the inheritance, as the very deed under which 
he claimed would shew a previous estate to be outstanding in his 
trustees. It is by no means clear that such a term is not an in- 
cumbrance within the meaning of the usual covenant against 
incumbrances, and that it is certainly advisable that an ex- 
ception should be made of the outstanding terms, especially as 
it may be penned in terms which will not shew an actual title 
in the trustees to the legal estate. It may be, for instance, in 
these or the like words, ^* such term or terms for years, if any, as is 
or are now outstanding in any person or persons in trust to attend 
the inheritance as hereby conveyed to the said (the purchaser) 
always excepted and foreprized.'* (49.) 

Where a termor purchases the inheritance in the name of a trus- 
tee, the term, without any express declaration, attends the inheri- 
tance. 

Any uncertainty in the creation of a term is, in the case of a 
modem title or a short term, a strong ground of objection ; but a 
title under a very long term of years, which has been created sixty 
years at least, appears to be marketable without evidence of the 
creation. For as against all persons except the lessor or those who 
claim the reversion or remainder under him, the recitals are evi- 
dence of the state of the title, and the lessor, or those who claim 
under him, cannot after sixty years recover the land without proof 
of an actual seisin. To shew this, they must give evidence of the 
tenancy ; and in adducing, such evidence, (unless in very particular 
circumstances, as where rent is reserved) they must support the 
title under the term. 



3. Assignment, 
Where any assignment in deducing a term is lost, the 
right way is to take the assignment from the person or his 
representative, who, upon the face of the title, appears to 
have been last possessed of the term ; but if there is reason 
to apprehend the term has been subsequently assigned, and 
the deed be lost, also to take an assignment by a separate 
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deed, from the person to whom is supposed to have been 
assigned. 

Where a person makes a settlement or grants an annuity, 
or makes a mortgage, and always where he keeps the deeds, 
be very careful in inspecting the title and take assignments 
of all terms to attend the inheritance, and in the assign- 
ment recite all mesne assignments. In the case of a pur- 
chaser, taking assignments not so material. 

NOTE 

This is very important when the recitals concern the acts of the 
parties to the deeds, and will furnish evidence against them so as 
to exhibit full proof of the deduction of the title to the term, or its 
deduction from a particular period. 

For possession by the purchaser, or his receipt of the rents, 
is notice of the title in him. It is, nevertheless, the practice of the 
profession to require the assignment of outstanding terms : 1st. 
Because in ejectment the legal estate must prevail ; and, 2dly, 
Because assignments, being always required on mortgages &c., it 
is necessary that the outstanding terms should be assigned to the 
trustees of the purchaser, in order to enable him to comply with 
such requisition. 

As to terms for years attendant on the inheritance, and the 
protection to he derived from them, see 1 Atk, Conv, 78. 



On an assignment of the executor of a trustee the wfll 
ought first to be proved, that it may be always evidence 
that the assignment was from the proper person. An 
executor may assign a term or release a debt, before probate. 

In an assignment of a term it is improper to say that on 

«uch an event the term shall determine ; for this can only 

be said with propriety in the deed by which the term is 

created, for afterwards it becomes absolute and must be 

assigned or surrendered, 

•NOTE. 

This is true as between the assignor and assignee ; but if the 
reversioner is a party to the deed or in a transfer of a mortgage, a 
condition may be annexed to a term to defeat it on a given event ; 
for as the term arises by contract between the owner and the ter- 
mor, it may be destroyed by contract between the termor and the 
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reversioner, and the new condition would operate as a defeazance, 
(Co. Litt, 237 a.) 

In an assignment of a term from the representative of 

the surviving trustee in case he died intestate, great care 

should be taken that administration be duly granted by the 

proper ecclesiastical court — ^the Prerogative Court is the 

safest. 

NOTE. 

If the executor dies without proving the will, or, having proved 
it, dies vrithout an executor, the assignment must be from the ad- 
ministrator of the testator with the will annexed. 



4. Merger, 

Equitable estates do not merge like legal ones. 

NOTE. 

This is not true, for in equity as well as at law, the general rule 
is the contrary* The only di£ference is that equity admits some 
exceptions which are not admitted at law. 



Ay seised of a reversion in fee expectant on a term for 
years, and the term comes to A^ as executor, the term is 
not merged ; but if A had the term first, and the reversion 
comes to him by any kind of conveyance to which he 
assents, the term is merged — otherwise if by any act of law^ 
in Mr. Bradley's opinion. 

NOTE. 

As to the merger of terms, see Stephens v. Brydges, 6 Madd. 66 ;^ 
of copyholds y see Merest v. James, 6 Madd. 118. 

6. Effect of Judgment as to a Term. 

A, and B, joint-tenants of a term for years, become in- 
debted, a moiety of the term may be taken in execution. 



CHAP XVII. 



OF PORTIONS, 



1. What Portions ngnify, 

2. How much to he raised and 

paid. 

3. Satisfaction of Portions* 

4. As to the manner in which 

Portions should be raised. 



5. O/* raising Portions hy the 

sale of Reversionary Terrnu* 

6. Maintenance when allowed by 

the Court, 

7. Case of vested Portion merged 

by the Proviso, 



1. What Portions Signify. 

1 HE word " Portion" itself does not ex vi termini import 
any gross sum of money, nor does it even in its general 
acceptation import money at all. A portion may be as 
well raised in goods and chattels as in specie, and may be 
made payable either by different instalments, or together. 
Thus the old writ " De rationabili parte bonorum, (which 
was the remedy the Common Law gave for the child's 
portion) lay for a share out of the parent's chattels whether 
real or personal, which included any stock, leases for years, 
&c., the deceased was intitled to, as well as his money ; and 
these are things that may be indifferently collected and 
received at one or different times. 
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2. How much to be raised and paid^ 

A was to give, if but one daughter, 10,000/; if two^ 
12,000i. ; if three, 20,000/. ; cme died, — decreed they should 
have 20,000/. (Skinner, 39 ; Jones, 201.; 



3. Satisfaction of Portions, 

Twenty pounds a year, maintenance by settlement, held 
not to be satisfied by a legacy from the father (the settlor) 
of 200/. (Bondv. Brown, 2 Ch. Ca. 166.;. Satisfaction 
by provisions under other instruments admitted in Copley 
V. Copley, 1 P. Wms. 147 ; Jesson v. Jesson, 2 Vern. 255 ;. 
Thomas v. Kemish, ibid. 348 ; Bruen v. Bruen, ibid. 439 ; 
Heme y. Heme, ibid. 565 ; — by payment in testator's life- 
time, Jenkins v. Powell, 2 Vern. 115; — not admitted to be 
a satisfaction when it comes from different persons. ( Wal- 
pole V. Lord Conway, 3 Barnardist. 153; ; nor if the por- 
tion is vested and the thing devised contingent. 

It is a much stronger case in favour of the satisfaction^ 
where there is an eldest son and other children who would 
be prejudiced by double portions, than where there is only 
one child. (Bellasis v. Uthwait, 1 Atk. 426; and see the 
admirable note of Mr. Sanders, ibid. 427, et seq,) 

No case where a subsequent portion has been held ao* 
ademption of a bequest of the residue. (Farnham v. Phil^- 
lips, 2 AtL 215.; 

There are very few cases where a. father will not be pre- 
sumed to have paid the debt he owes to his daughter, when 
in his lifetime he gives her on marriage a greater sum than 
he owes her* (Wood v. Briant, 2 Atk. 521.; 

A legacy that ought to be a satisfaction of a debt, must 

■e iimediately ;. but the court will always lean 

ing an estate with double portions, and 
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overlooks, in those cases, little circumstances. (Clark t. 
Sewell, 3 Atk. 98 ; Barrett v. Beckford, 1 Ves. sen. 520 ; 
Warren v. Warren, Bro. Ch. Ca. 306.; 

Satisfaction denied for inequality, Alleynv. Alleyn,2 Ves. 
sen. 37 ; and for being of another kind, Grave v. the Earl 
of Salisbury, 1 Bro. C. C. 426. 



4. As to the manner in which Portions should be raised. 

The general rule is, that where a portion is directed to 
be raised by rents and profits, and no time is appointed for 
payment, the words " profits," being coupled with*' rents,*' 
means annual profits only ; but when a time is limited, the 
court has often decreed sale or mortgage. (Evelyn v. Eve- 
lyn, 2 P. W. 669 ; Mills v. Banks, 3 P. Wms. 1 ; Okeden 
v. Okeden, 1 Atk. 650 ; Small v. Wing, 3 Bro. Free, in Ch. 
306.; Directing that they should be raised after failure of 
issue male, denotes the time when the powers should be ex- 
ercised, but not the time of payment, (ibid.) Extends to 
cutting down timber, and any reasonable waste, (ibid.) 
The payment of debts being coupled with the payment 
of legacies, makes both immediately raiseable. (ibid.) 

Term limited after the father and mother's decease for 
raising portions to be paid out of the rents, issues, and pro- 
fits, as soon as conveniently may be, both the father and 
mother died. The words " as soon, &c." were considered 
to limit a time for payment, and, therefore, that they were 
to be raised presently by sale or mortgage. (Tr afford v. 
Ashton, I P. Wms. 416.; 

Lord Hardwicke, mentioning the sale of a reversionary 
term, says, " I am not clear whether the portion might 
not be raised by sale if it stood only on the words rents and 
profits, which have been held to carry a fee. (Hall t. 
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Carter, 2 Atk. 368.^ Here is no time appointed^ and, 
therefore; the portion in this case is due when the profits 
can raise it, and it carries no interest." But when the 
portion is due, or might have been raised, then it becomes 
due, and the land is discharged as having borne its burthen. 
(Ivy V. Gibberty 2 P. Wms. 14.; 



6. Of raising Portions by the Sale of Reversionary Terms. 

Whenever an estate is settled on the father for life, re- 
mainder to the sons in tail male, remainder to trustees 
for raising portions for daughters by sale or mortgage, if 
either father or mother die without issue male, and the time 
of payment comes in the survivor's lifetime, the portion 
must be raised out of the reversionary term, unless there be 
an indication of an intention that it shall not be raised till 
the term falls into possession. As in Butler v. Duncombe, 
(I P. W, 448,; where it was expressly said, that the por- 
tions should be raised after the commencement of the term, 
(Stevens v. Dethick, 3 Atk. 39; ; or in Champney v. Champ- 
ney flO Mod, 314;, where the portion was to be raised 
when both father and mother died without issue male ; or 
where maintenance was to be paid after the wife's decease, 
for maintenance precedes the portion, (Eq. Ca. Ab. 340 ; 
Brome v. Berkley, 2 P. Wms. 484.; 

A reversionary term may be sold for raising maintenance. 
(See Ravenhill v, Dansy, 2 P. Wms. 179 ; Pierpoint v. 
Lord Cheney, 1 P. Wms. 488 ; and see Butler v. Dun- 
combe, ib. 457.; 

Portion to be raised for want of issue male out of rents 
and profits, or by mortgage or sale, shewed that the portion 
was not to be raised till, by the termors coming into pos- 
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session^ that discretion could be exercised, (Brame r. 
Berkley, 1 Eq. Ca, Ab. 340 J ; but this reasoning seems to 
be denied in Hebbletkwaite y, Cartwrigkt, Ca. temp. Talbot 
31, and by Lord Hardwicke, 2 Atk. 368 ; Hall v. Carter, 
2 Atk. 358. 

In Corbett v. Maidwell, 2 Vern, 640, it was held, that 
the reversion and term should not be sold, as it was requi- 
site the daughters should be unmarried and unprovided for 
at the parent's decease. The general doctrine admitted 
with avowed reluctance in Sandys v. Sandys, 1 Wms. 707 ; 
the daughters were otherwise provided for in Reresby v. 
Newland, 2 P. Wms. 93 ; Scott v. Tyler, 2 Bro. c. c. 487. 

The circumstances which the court laid hold of to distin- 
guish it from the general cases, were — 1st, A proviso deter- 
mining the term, if no daughter should be alive at the 
parent's death ; 2nd. A general power of revocation given to 
the father ; 3d. That it was to be paid at twenty-one, or 
as soon after as it could be conveniently raised. 

In Stanley v. Stanley, (\ Atk, 549), the court said, that 
it would lay hold of very slight grounds to except cases 
from the general rule. General doctrine admitted in PiV- 
Jield's case, 2 P. Wms. 613. 

Devise of lands to trustees in fee in trust, within six 
years after testator's death, to raise and pay 1,600/. to his 
daughter A. A dies within the six years, the 1,500/. shall 
go to her administrators, here being no certain time limited 
within which it shall be raised. (Cowper v. Scott, 3 P. 
Wms. 119; Wilson v. Spencer, ibid. \12.) 

6. Maintenance, when allowed by the Court. 

1. Harvey v. Harvey, 2 Wms, 21. 

2. Green v. Belchier, 1 Atk. 507. (This case seems to 
apply to real estates. When a legacy is devised by a father 
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to his child, maintenance r. 


s allowed though 


the 


legacy is 


not vested.) 










3. Hoghloii 


V. Harrison, 


2 Atk. 335, 330. 






4. Hearlev. 


Greenbank, 


3 Atk. 716. 






a. Indedon 


V. Norlhcote, 


, 3 Alk. 438. 






Secus in the 


case of a stranger, or even a g 


randlather. 



7, Case of' Vested Portion merged liy the Proviso. 
Term of lOOlt years to secure daughters' portions, pay- 
able at sixteen. Proviso if no daughter at the time of failure 
of issue male, the portions to sink, — there ia a daughter 
who attains sixteen and marries without consent, but the 
daughter dies in the lifetime of the father and mother, and 
consequently while there might be a son,— the portion 
sinks. (Gordon v. Raynes, 3 P, W. 134,; 



CHAP. XVIII. 



OF ANNUITIES. 



Annuity act only requires grants of annuities to be 
registered, not assignments. 

Where a rent-charge is secured to a widow by the usual 
power of distress and entry only, it is a mere legal rent- 
charge, and a representative can have no remedy, and, 
consequently, no right to a proportionable part for broken 
half-year in which the annuitant dies ; but where there is 
a terra for years limited for better securing it, a court of 
equity would, in that case, decree the arrears of the annuity, 
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to be computed to the day of the death of the aYmuitant> 
and to be paid to her representatives. 

Where an annuity is to be paid out of lands given to two 
or more persons, the trusts should be to raise the same 
generally out of all the lands; and, in a subsequent part of 
the will or deed, direct that so much of the said annuity 
(mentioning the sum) shall, by the ways and means herein- 
before mentioned, be raised out of the lands hereinbefore 
declared to be in trust for the said, &c. 



CHAP. XIX. 



OF NOTICE. 



XF a man purchase an estate without notice of the right 
of a third person, a court of equity will not compel a dis^ 
covery of a deed in the hands of a purchaser, for establish- 
ing the right of such third person. 

When one deed refers to another, and that deed to a 
third, and so on for many deeds, notice of the first is 
held to be notice of them all ; so in a surrender which 
refers to another ; also, surrenders being kept upon the 
rolls and liable to the inspection of all, they are, it seems, 
held to be notice, because a man may know their contents, 
if he is not negligent. 

A commission of bankruptcy is notice to all persons 
whomsoever. 

The pendency of a suit in the High Court of Chancery is 
notice to all persons whomsoever,— otherwise as to a judg- 
ment in the courts of law* 



OF FEOFFMEKTSi. i63 

Where a mortgagee, or purchaser for a valuable consi- 
deration without notice of an antecedent settlement, has 
the legal estate by which he can recover the possession at 
law, the Court of Chancery will not lend its aid to defeat 
or prejudice his title or security. 

NOTf:. 

See 1 Atk, Conv, where all the cases concerning notice ar^ 
collected and arranged^ 



CHAP. XX. 



OF FEOFFMENTS. 



1 ENANT for years makes a feofiment with livery,— hi* 
term is forfeited, and reversioner may enter and bring an 
ejectment, within the time allowed by the Statute of Limi** 
tations for bringing ejectments ; but if he do not claim 
within that time, he may enter at the expiration of the 
term. (Fermor's case, 3 Co, Rep, 11^) 

Tenantyar Ufe makes a feoffment with livery, and feoffee 
levies a fine; this is a fraud and trick to prejudice the re^ 
versioner, who may claim at any time afterwards, the fine 



being no bar. 



NOTE. 



Where a man makes a feoffment for the purpose of passing k 
particular interest^ in order to rebut the express warranty in the 
fine, and the implied warranty in the feoffment, there should be % 
declaration in the feoffment that the feoffor is not understood I* 
warrant the premises beyond the particular interest. 

u 2 
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Tenant-for-life makes a feoffment with lirery,— his estate 
for hfe is forfeited, and reversioner or remainderman may 
immediately enter ; but if he do not, he may enter and 
claim after the death of the tenant for life; but if 
feoffee is in possession five years, and a descent be cast, 
that is, if he die intestate and the lands descend either be- 
fore or after the decease of the tenant for life, the- right of 
entry of reversioner or remainderman is turned into a right 
of action. 

So in the case of a feoffment by tenant for year^,— -five 
years' possession and a descent cast turn the right of 
entry into a right of action ; but this can hardly ever hap- 
pen, except in the case of a long leasehold or a term for 
years ; for if tenant continue in possession and pay his 
rent, he becomes tenant at will to reversioner, which takes 
away a disseisin occasioned by the feoffment. 

NOTE. 
See 1 Atk. Conv, 402, where the operation of feoffments is fully 
considered, and the recent cases stated. 



CHAP. XXI. 



OF PARTITION, 



Where there are two joint-tenants, one of them may 
sever the joint-tenancy by a conveyance to a trustee, to the 
use of himself, which he may keep private, and if he sur- 
vive his companion, may suppress it, and so take the 
whole. 

NOTE. 

When co-parceners, or tenants-in-common, have agreed to make 
partition among themselves by deed, there are two modes in which 
the deeds for effecting it are nsaally framed. 



PARTITIOM. 
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1st. For ODC or more of the cooipaoions to convey their re- 
spective nndivided aharea to the other compauiou, so aa to vest in 
hini the intirety of the lands intended to be allotted to him, and 
theD for that person and the others to convey, in like manner, to 

3nd. For all the compaDions to join in conveying; the estate 
to a third person, and limiting the use of the particular lands to 
those of the companions for whom they are intended. The latter 
seems to be the best mode ; there slioiild be covenants from them 
with the releasee, each for his own part, and his own acts, and 
the acts of those by or through whom he derives his title from the 
common ancestor, grantor, or devisor. 

When the deed of partition is not delivered to each of the parties 
interested, it shonid be inrolled ; but where the title is in any 
respect iniricate, there should be a fine and also a feolTnient, if the 
slightest defect appears in the derivation of any of the shares. 
The title-deeds should be deposited in the hands of some third 
person, with a covenant or agreement for tlie production of them. 
An attested copy of the partition -deed should also be delivered to 
each of the parties, with a very full abstract of the title-deeds, 
and at the foot of the abstract the professional gentlemen employed 
in the business should attest that they had compared the abstract 
with the title-deeds. 

The term of years, if any, should be assigned to trustees in trust 
to attend the inheritance, according to the uses limited of it. 

Where a. settlement is made of an undivided share of an estate, 
there should be a power of partition inserted, and that power should 
enable the parlies to raise gross or annual sums of money for the 
purpose of effecting the partition. 

It was long an unsettled point, and cannot yet be considered to 
be clear, whether the common power of exchanging authorizes par- 
ties to make partition. It was held, indeed, in Abel v. Healheote 
(4 Bro. C. C. 278 ; S. C. 2 Ves. jun. 98,), by LordRossljn, that a 
potBer of tale authorises a partition; but it is to be observed that in 
this case the power was somewhat specially worded, and as to the 
general principle. Lord Eldon, in ilfQucen v. Farqaliar, (11 Ves. 
473,) expressed himself against It; and in the later case of j4f(. 
Gen. T. Hamilton, (1 Madd. 214,) Sir Thomas Plumer inclined to 
the same view of the question: under these circumstances, Ahel 
v. Healheote must be considered a very doubtful authority, and 
therefore au express power of parlilion should always be inserted. 



1 
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Where persons come in by the same feadal contract, one of them 
may discharge to the other the benefit of that contract by release. 
Therefore, co-parceners and joint-tenants may release to one 
another ; but tenants-in-common come in under different contracts, 
and, therefore, cannot release to one another ; however, as co-par- 
eeners have distinct estates, they may convey to one another by 
feoffment, but joint-tenants cannot, each being seised per my et 
per taut. 



A tenant-in-common in possession cannot^ by any rute 
of law^ be removed by his companion from so much as he 
in possession has a right to. 

NOTE. 

It sometimes happens, that one tenant-in-common or co-parcener 
obtains possession of the whole estate. A difficult question arises 
iipon this possession, — ^whether it amounts to a disseisin or not, so 
as to make time run against the companion, and to make the fine 
of the companion in possession operate as a bar ? The distinction 
is laid down by Lord Mansfield in Doe v. Protter, Cowp, 217 : — 

1st. That the mere perception of the whole of the rents and 
profits does not amount to an actual seisin. 

2nd. That a real or actual expulsion is not necessary to con- 
stitute a disseisin of the companion. 

3d. That any act which amounts to a denial of tuc title of the 
companion is an actual ouster. 

4th. That a certain length of sole possession may amount to evi- 
dence of an actual ouster. 



CHAP. XXII. 
OF EASEMENTS. 



X HE owner of a house with ancient lights, such as hare 
been in the same situation for time beyond memory, has a 
right by prescription ; and if he pulls down the house and 
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rebuilds it on the same situation^ his right revives to such 
of the new windows as are placed in the same situation^ 
and in no respect larger than the former were. 

The soil of a navigable river, so far as the river is navi- 
gable^ belongs to the crown. In other cases^ the soil 
generally belongs to the lord of the manor ; and where the 
river is the boundary between two manors, the right of each 
lord extends to the mid-stream. The bed of the liver in- 
cludes the whole extent of the ground between the banks. 



CHAP. XXIII. 



OF ECCLESIASTICAL PROPERTY, 



1. Of Advowgons, I 3. Of Pews or SeaU in 

2. Of Tithet, I Churches. 



1. Of Advowsons. 

A GRANT of a manor with the appurtenances from a 
subject, will pass an advowson, or right of presentation 
appendant to the manor ; but by the statute " de preroga- 
tive, regis," a grant from the king must particularly spe- 
cify or mention the advowson, otherwise it will not pass 
with the manor, though appendant to it. 

An advowson passes by the word "tenement," for in 
the stat. de donis that is the only one by which estates 
capable of being entailed are described ; now, an advowson 
may be entailed, consequently it is a tenement, and must 
pass by the word " tenement." 

NOTE. 

Gulley «. the Bishop of Exeter, 4 Binff. 2D0 ; mid see S. P. 
stated in Doddridge, J . on Advowsons. 
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2. Of Tithes. 

A vicar is entitled to such tithes only as he can 
shew a right to by endowment or by prescription, 
which is an evidence of endowment, and that the vicar- 
age-tithes were parcel of the rectory until severed by en- 
dowment. 

To establish an exemption from tithes, it is necessary 
to prove, among other things, that the lands belonged to 
some of the religious houses dissolved by 3 1st Hen. 8th. 

NOTE. 

At common law the right to tithes could not be vested in any 
lay subject, though it might be extinguished by a grant to the owner 
of the land. The monastic corporations, however, contrived in 
many instances to vest the rectory in themselves, providing for the 
discharge of the duties attached to it as well as they could. This 
practice gave rise to the most enormous abuses, which were rectified 
by the 4th Hen. 4, c. 12, whereby it was enacted that, ** in eveiy 
church so appropriated or to be appropriated, a secular person 
should be ordained vicar perpetual canonically instituted, and 
inducted in the same, and conveniently endowed by the discretion 
of the ordinary, to do divine service, and to inform the people and 
to keep hospitality there.'' 

This is the origin of all vicarages, and hence the title to all vi- 
carial tithes depends in the first instance on the deed of endowment 
made in pursuance of this statute, (6 Bac. Abr. 728 ; Lady Dart- 
mouth V. RoberU, 16 Eastf 324^, though this is never conclusive in 
any question between the rector and vicar, as a variation by some 
subsequent instrument may be presumed in favour of long enjoy- 
ment by either party. Vicarages are in general endowed with the 
nnall tithes, though some of them have a portion also of the great 
tithes. The glebe lands of the rector are exempt from vicarial 
tithes while in his own occupation, as is the glebe of the vicar 
from rectorial while in his occupation. (6 Bac. Ahr. 743. J 
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3. Of' Pews or Seats i?t Churches. 

A pew in an ancient church may, by prescription, be 
annexed to an ancient house, and pass as au appurtenance 
with it; and though in a church built within memory no 
such prescription can take place, yet it seems that the 
ecclesiastical court, in imitation of the prescriptive right, 
observes it as a rule never to assign a pew to a person who 
is not owner of at least one house in the parish. 
NOTE. 

A possessory title to a pew cannot be foanded on purchase, 
hiring, or private bargain ; for pews in a parish cburch arc not the 
subjects of private property, but belong; to the parish for the use 
and occupation of the parish at large. (Wi/Uie v. Molt ^ French, 
I Hai/g. Ecc. Rep. 37 ; Pettman v. Bridger, 1 Phill. 316 ; Fuller 
V. Lane, 3 Add. 419 ; Walter ¥. Gunner If Drury, 1 Hagg. Connrl, 
Hep. 317 ; Byerley v. Windui, 5 Bam ^ Creti IJ : but it may rest 

00 a possessory title and acquiescence of former churchwardens, 
and on the litness of the party, — to be inferred from the number 
of his family, amount of property, 8i.o. (Wyttie v. Mott l5- French, 

1 Hagg. 28. 

A pew cannot only be appropriated to a house by faculty or 
by prescription, which presumes a. faculty, (WyUie v. Motl ^ 
French, 1 Hagg, 3S): and, therefore, the occupier of a pew ceasing 
to bean inhabitant of the parish, cannot let the pew with and 
thus annex it to his house, but it reverta to the disposal of the 
churchwardens. Ibid. 34. ) 



The general law respecting pews and sittings in churches 
is so little understood, that the editor conceives the follow- 
ing detailed statement of its leading particulars in a recent 
case ( Fuller y. Lane, 2 Add. 425,) will not be unacceptable. 

" By the general law, and of common right, all the pews 
in a pariah church are the common property of the parish : 
they are for the use, in common, of the parishioners: who 
aie nil entitled to be Boated, orderly, and conveniently, i>o 




/ 
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as best to provide for the accommodation of all. The dis- 
tribution of seats rests with the churchwardens, as the 
officers, and subject to the control, of the ordinary. Neither 
the minister nor the vestry, have any right whatever to in- 
terfere with the churchwardens, in seating and arranging the 
parishioners, as often erroneously supposed : at the same time, 
the advice of the minister, and even sometimes the opinions 
and wishes of the vestry, may be fitly invoked by the 
churchwardens ; and to a certain extent, may be reascmably 
deferred to, in this matter. The general duty of the 
churchwardens is to look to the general accommodation of 
the parish, consulting as far as may be, that of all its in- 
habitants. The parishioners, indeed, have a claim to be 
seated, according to their rank and station ; but the church- 
wardens are not, in providing for this, to overlook the 
claims of all the parishioners to be seated, if sittings can be 
afforded them. Accordingly, they are bound, in particular, 
not to accommodate the higher classes, beyond their real 
wants, to the exclusion of their poorer neighbours ; who 
are equally entitled to accommodation with the rest, 
though they are not entitled to equal accommodation; 
supposing the seats to be not all equally convenient. 

^^ Such, then, are the general duties of churchwardens, in 
seating and arranging the parishioners in their several 
parish churches. But the actual exercise of their office, 
in this particular, is too frequently interfered with, by 
faculties appropriating certain pews to certain individuals, 
in different forms, and with different limitations; and, by 
ih^ prescriptive rights to pews which these faculties have been 
the occasion. Faculties of this description have, certainly, 
been granted, in former times, with too great facility ; and, 
by no means, with due consideration, and foresight. The 
appropriation has, sometimes, been, to a man and his 
family, " so long as they continue inhabitants of a certain 
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" houze ill the parish." The more modem form is, to a 
man and his family, " so long as they continue inhabitants 
" of the parish," generally. The first of these is, perhaps, 
the least exceptionable form. It is unlikely that a family 
continuing in the occupation of the same house in the 
parish, shall be in circumstances to render its occupation 
of the same pew in the church, very objectionable. The 
objection which apphes to the other class of faculties is, 
that thei/ often entitle parishioners to the exclusive occu- 
pancy of pews, of which they, themselves, are no longer in. 
circumstances to be suitable occupants at all, whatevee 
their ancestors might had been. A third sort of faculty^ 
not unusual after churches had been new pewed, either 
wholly or in part, appears to have been, a faculty for the 
appropriation of certain pews to certain messuages, or farm 
houses : the probable origin (the faculties themselves being 
lost) of most of those prescriptive rights to particular 
pews, recognized, as such, at common law — the parties 
claiming which must shew the annexation of the pews to 
the messuages, time out of mind : and the reparation, from 
time to time, of the particular pews, by the tenants of such 
houses or messuages, in order to make out their prescrip- 
tive titles. Some instances there are, too, of faculties at 
large ; that is, appropriating pews to persons, and their 
families without any condition annexed of residence in the 
parish. But such faculties are, so far at least, merely 
void, that no faculty is deemed, either here, or at common 
law, good, to the extent of entitling any person who is a 
n on- parishioner to a seat even, in the bod// of the church. 
As to an aisle, or chancel, that, indeed, mat/ belong to a 
non-parishioner ; for the case of an aisle, or chancel, de* 
pends upon, and is governed by, other considerations. But 
whenever the occupant of a pew in the bodjf of the church 
ceases to be a parishioner, his right to the pew, howsoever 
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founded^ and how valid soever during his continuance in 
the parish^ at once ceases^ and determines; though the 
contrary is very often supposed ; as^ for instance^ that he 
may sell^ or assign it, or let it to rent^ as part and parcel of 
hia property in the parish. So^ again^ of pews annexed by 
prescription to certain messuages^ it is often^ erroneously, 
conceived that the right to the pew may be severed from 
the occupancy of the messuage : it is no such thing ; it 
cannot be severed : it passes with the messuage : the tenant 
of which for the time being, has also dejure, for the time 
being, the prescriptive right to the pew. The result, upon 
the whole, however, of these faculties, is, that in many 
churches, the parishioners at large are deprived, in a great 
degree, of suitable accommodation,, by means of exelusive 
rights to pews, either actually vested in particular families, 
by faculty, or prescription, or, at least, and which is the 
same thing as to any practical result, supposed to be 90 
vested. I add this last, because, in very many instances, 
these exclusive rights are merely suppositious ; and would 
turn out, upon investigation, to be no rights at alL In this 
very case, for instance, there are two claims, as of right, set 
up to this identical pew, neither of which, it now seems, is 
legally valid ; I mean Kelsey's asserted pre«cnp^it;e right, 
and that of Mr. Lane, derived through the Faringdons ; 
whose right itself was a mere possessory right, that actually 
ceased and determined upon Mr. James Faringdon ceasing, 
to be a parishioner, in 1821. 

" With this experience of the mischief that has resulted 
from a too lavish grant of these faculties informer times, 
it is the duty of the ordinary to prevent its recurrence by 
proceeding in this whole matter with the utmost prudence 
and circumspection. It is especially this, incumbent upon 
every ordinary looking to the times — with which he is 
bound to keep pace, in all mutters appertaining to his juris- 
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diction, so far as the same is com5)atible with his positive 
duties. Faculties of this sort might issue, a centurj- or two 
ago, without much, or without any, impropriety ; the issue 
of which, at the present day, would be in the highest 
degree improper. The population of the country, through- 
out, has immensely increased of late, and is still increasing. 
Dissent from the church, too, especially among the lower 
classes, has also increased — and partly, no doubt, from the 
lower classes being indifferently accommodated with church 
room, and even being precluded, in many instances, from 
attending divine worship in their parish churches at all. It 
is to remedy this want of church room, which is much felt 
generally, that parliament has granted the vast sum of a 
million and a half, expressly for building new churches. 
With respect to the poor, indeed — every possible reason 
exists why no concessions should be made at all likely to 
infringe upon the due accommodation of the poor, in their 
several parish churches. It is to be presumed that they 
are the persons most in want of religious instruction ; and 
their title, as such, in particular, to receive it, is expressly 
recognized by the divine founder of Christianity himself. 
If disabled from receiving it, by want of room in their 
parish churches, they are almost driven to seek it in places 
of dissenting worship — a circumstance exceedingly to be 
deplored ; although they are clearly entitled, and should 
freely be allowed, to resort to such places of worship if they 
prefer it ; provided, that is, they are reallif dissenters, ia i 
opinion, from the doctrine, or discipline, of the church. 

" Following then the times, and taking all these circum- 
stances into due consideration, a strong case should be 
made out to induce the ordinary, in the exercise of a sound 
discretion, to appropriate any pew, by faculty, to a par- 
ticular parishioner, and his family, at the present day, 
True it may be that, at the particular time when the faculty 
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is applied for^ its issue may not be generally inconvenient t 
the parishioners at large may be sufficiently accommodated 
after^ and notwithstanding^ its issue. But in this even, the 
most favourable^ case^ there are obvious reasons for in- 
ducing the ordinary to entertain such applications with a 
good deal of reserve. For instance^ additional room may 
be soon, or at some time^ wanted, suggesting the propriety 
of new arrangements in the church : but such future ar^ 
rangements may be formidably obstructed by the actual 
issue of the faculty then prayed ; being, as it is, if once 
issued, good and valid, even against the ordinary himself. 
This consideration alone, might well induce the ordinary to 
pause, when applied to for a faculty of this nature, though 
no present inconvenience should seem to result from its con- 
cession to the applicant." 



CHAP. XXIV, 



OF GUARDIANSHIP. 



Only a father has a power of appointing a testamentary 

guardian. 



NOTE. 



Guardians, competent to consent to the marriage of their waids, 
can be appointed only by a will attested by two witnesses. CR^th- 
dally, Ledyard,3 PhilL 266.) 



CHAP. XXV. 

OF THE RIGHT OF ENTRY, DISCONTINUANCE, AND 

EJECTMENT. 



1. Of the several Degrees of 

Title. 
"2. Of Discontinuance. 



3. Of Intrusion, Abatement, ^c. 

4. Of Ejectment, Right of 

Entry, 4*c. 



1. Of the several Degrees of Title* 

1 HE different degrees of title which a person dispossess- 
ing another may acquire^ independently of any anterior 
right, according to the length of time and other circum- 
stances which intervene from the time of such dispossession 
is made, are four : — 

1st. Bare possession. 

2nd. An apparent right of possession. 

3d. A legal right of possession. 

4th. A legal right of property. 

As to the first, if A disseise J5, while the possession 
continues in il, it is a mere naked possession unsupported 
by any right, and B may restore his possession by an entry 
upon the land without any previous action. 

As to the second, if Ay the disseisor, die, the possession 
descends upon his heir by act of law, who thus comes in 
by lawful title, and his possession is so far favoured 
that B is deprived of his right of entry, and can only 
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restore his possession by action. Still the action turns 
upon the possession, and the question is which has the 

right of possession ? 

As to ttie thirds if B permits the possession to be with- 
held from him for a certain period of time, A'b title is 
strengthened, and B can no longer recover by a possessory 
action. So that his only remedy is by an action on the 
right. 

As to the fourth^ the action on the right is B's ultimate 
resource, and if he fail in that he is remediless. 

This is the case mentioned in the second of the above 
degrees^ and it must be particularly attended to in eject- 
ments. It is now settled (Wigfale v. Budden, 3 Burr, 
1895 ; Goodright v. Cator^ Doug. 469) that, though an 
actual entry is not necessary in ejectment, it is necessary 
the lessor should have a right of entry at the time the 
ejectment is brought ; and therefore if, after the diseissin, 
there has been such a descent as takes away the disseisee's 
right of entry, then the disseisee cannot recover by eject- 
ment, but is reduced to his real action. 



2. Of Discontintiance. 

When the right of entry is lost, and the party can only 
recover by action, the possession is said to be discontinued. 
This is the general import of the word '* discontinuance •" 
in its usual acceptation it signifies the alienation made by 

Husband seised Jure Uxoru, 

Ecclesiastics seised Jure Ecclesia, and 

By tenants in tail. 
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In two instances the doctrine of discontinuance is stilj 
important. 

1st. Seisin being requisite to the making of a will, the 
person whose estate is discontinued cannot make a will ; for 
instance, where A is tenant in tail, remainder to B ii> 
fee, — if A levy a fine, or make a feoflFment, it discoo? 
tinues the remainder in jB, and therefore B cannot devise 
his remainder. 

2nd. No person whose estate is discontinued has a right 
to enter, and therefore no person under those circumstaiices 
can maintain an ejectment. 

It may be laid down as a general rule, that no alienatioa 
that is not made by livery of seisin, or by that which is 
equivalent to it, as a fine or common recovery, can work a 
discontinuance, and therefore a lease and release, and 9. 
bargain and sale inroUed, do not work a discontinuance. 



2nd. Nothing that lies in grant can be said to be disr 
xjontinued. 

.Srd. To make a discontinuance, the conveyance must be 
of such an estate, as in its creation may possibly endure 
beyond the life of the discontinuor. 

It is to be observed, that no persons, except persons seised 
jure ecclesia, or jure uxoris, or in tail, can do any act which 
of itself amounts to a discontinuance. For if tenant jfo^ 
years make a feoffment, levy a fine, or suffer a recovery, it 
is a forfeiture for which the reversioner or remainderman 
may immediately enter. An intruder, disseisor, or abator^ 
are subject to the entry of the person dispossessed; but 
after a descent is cast they are no longer subject to his 
jentry, and are only liable to the action of the dispossessee. 
;and at this stage the discontinuance commences. 



178 POINTS IN CONVEYANCING. 

3. Of Intrusion, Abatement, 6fc. 

Tenant-for-life, remainder over,— -^fter the decease of a 
tenant-for-lifey a stranger enters, this is an intrusion. 

NOTE. 

IfUruiion is the entry of a strangery after a particular estate of 
freehold is determined, before him in remainder or reversion. (Z BL 
Cam* 169,) The summary remedy for tbis is by entry, (ib. 175.J 
He need not declare that he enters to take possession ; it is suffi- 
cient if be does any act (hy ploughing tb« land, for example,) to 
shew his intention. A party baying the rlgbt, acquires by entry 
tbe lawful possession, and may maintain trespass* against any 
person, who, being in possession at the time of his entry ^ wrongfyUg 
continues in possession. (Butcher y. Butcher^ 7 Bam. and Cress. 
399.; 



A seised in fee dies, B enters before the heir^ this is an 
abatement ; but if there were a lease subsisting, the entry of 
B would do no harm, for the possession of the tenant is the 
possession of the landlord, and the bare receipt of rent is 
no ouster ; but if after the lease is expired, B grants ano- 
ther lease, and the lessee enters, this is a disseisin. 

NOTE. 

Tbis is material witb regard to tbe operation of fines, for 
it seems tbat, so long as my tenant is in possession, no one can 
acquire a seisin against me, (Doe d, Foster v. WiUiasns^ Cowf. 
021. J 

If there be a person in possession who is tenant to the adoil 
owner, be should quit tbe possession before tbe fine is levied ; and 
tbe person intending to levy tbe fine should enter and aftenraidi 
make a lease to him if it be intended tbat be should remain in 
possession. 

Eyery species of ouster or privation of tbe freehold, which is not 
an abatement, intrusion, disseisin, or discontinuMnce, is a deforeement: 
as if on tbe deatb of tbe testator tbe beir enter on tbe deyisee, this 
is a deforcement. 
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4. Right of Entry, Ejectment, 8^c. 

A claim without an entry, when such an entry might be 
made without just fear, signifies nothing. 

A person who enters to avoid a fine, must enter claiming 
the lands, as his freehold and inheritance. 

NOTE. 

And the entry must be made expressly for avoiding the fine. 
(I Mod. lOJ 

It is enacted by the 4 Anne, c. 16, s. 16, '' that no claim or 
entry made, of nor upon any lands, tenements or heredita- 
ments, shall be of any force or effect to avoid any fine levied, or to 
be levied with proclamations according to the form of the statute 
in that case made and provided in the Court of Common Plens at 
Westminster, or in the Courts of Sessions in any of the Counties 
Palatine, or in Courts of Grand Sessions in Wales, of any lands, 
tenements and hereditaments, or shall be a sufficient entry or 
claim within the statute made in the twenty-first year of King 
James 1st. intituled ' An Act for Limitation of actions and avoid- 
ing of suits in Law, unless upon such entry or claim, an action 
shall be commenced within one year next after the making of 
such entry or claim, and prosecuted with effect.'' 

A tenant in common in possession cannot, by any rule of law, 
be removed by his companion from as much as he in possession 
has a right to. But see Doe v. Prosser, (Cowp. 2V7,) where 36 
years' sale and uninterrupted possession by one tenant in common 
was held to be sufficient ground to presume an actual ouster of his 
co-tenant. 

A man who has not the actual possession cannot maintain tres- 
pass, although he have the freehold in law ; (2 Roll, Abr. 563. Tres- 
pass, S. pi. 1 ; Com. Dig. Trespass, B. 3. ) and the possession 
must be exclusive (Stocks v. Booth, 1 T. R. 428.) Hence a person 
who has only the virtual possession conferred by the Statute of 
Uses, and who has not actually entered, cannot maintain tresspass. 
(Cro. Jac. 604 ; Cart. 66, per Uridgman, C.J.) 

Of the Distinction between Rights of Entry and Rights of Action. — 
The expressions right of entry and right of action have been 
frequently mentioned. These expressions, though perfectly ac- 
cordant with the language of our ancient law, are not quite so 
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conformable to the practice of our own times. The right of action 
here spoken of is the right of bringing a real action; that is, one 
in which the inheritance, or, at least, the freehold, was in dispute, 
and which must, therefore, in all cases, be brought against the ac- 
tual tenant of the freehold. As has becQ observed, however, this 
mode of vindicating the title to real property is very seldom resorted 
to in the present day. The action by ejectment is now the com- 
mon remedy, and the right to bring this action is always implied 
in the term right of entry : and so when a person has a right of 
entry, he cannot go and kick out the party in possession by 
forcible means, but must bring his ejectment, and get possession 
by process of law. In the action of ejectment the subject in de- 
mand is not the freehold, but a chattel interest, though, through 
the medium of certain fictions, it is made the means of trying the 
title to the inheritance. 

It has been observed, that the demandant in a real action must 
prove seisin in himself, or his ancestor; if he cannot do this, and 
have lost his right of entry, he has no remedy, however clear may 
be his right. Thus, if a person claim, under a will, an estate, 
which was to take effect in possession, either immediately upon 
the testator's death, or by executory devise at some subsequent 
period, and if he do not take possession, but suffer his right of 
entry to be lost, he has no remedy, for in neither case can he prove 
seisin in his ancestor or predecessor, according to the technical 
sense of these words. (2 Sch, ^ Lef, 623 ; 2 Jac. ^ Walk. 129, 162. 
So also is it of a person entitled to a reversion or remainder, ex- 
pectant upon an estate of freehold, given by will, if there had 
been no actual seisin in the devisee of the particular estate. ("Eagt- 
man v. Baker, 1 Taunt. 174.) If the devise were only of a chattel 
interest, it is probable that this would be considered sufficient to 
confer a virtaaf seisin to the devisee of the remainder, and so 
would support an action brought within 30 years of the expiration 
of that interest. (Bushley v. Dixon, 3 Bam, ^ Cress. 298.) Whether 
the virtual possession given by the Statute of Uses would, without 
actual entry, be sufficient to support a real action, does not appear 
to be settled. As, however, the seisin, in a real action, is always 
alleged as having been accompanied with an actual taking of the 
profit (or espkes, as they are termed), the better conclusion would 
seem to be that mere seisin under the statute is not sufficient. 
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In proceedings in ejectment, where there are coparceners 
or tenants in common, the right way is to lay the demise 
jointly and severally, or where there is any doubt in whom 
the legal estate is, to make several demises for all persons 
interested. Where there is reason to apprehend a fine has 
been levied, an actual entry must be made to avoid it, and 
care taken that the demise be laid after the right accrues 
and entiy made, otherwise the plaintiff would be nonsuited. 

Where one recovers possession of lands upon an eject- 
ment, he may afterwards bring an action upon the case for 
mesne profits from the time of his title accruing, against the 
tenant or landlord. 



ADDENDA, 8cc.. 



P. 48, litie 8, in the case of Vick v. Edwards Mr. Bradley 
was of opinion that the best way to make a title would be for 
the trustees to demise to a purchaser for a term of years, if 
they should jointly live so long, and then for each trustee to 
agree that, if he should be the survivor, he will convey the 
fee, and to have that agreement established by a decree of 
the Court of Chancery. 



If the crown takes possession of the lands of a subject, 
the method to recover them is by petition in the Court of 
Chancery, by writ of Monstrans de droit. If the crown 
grants them to any other person the subject may use either 
of the methods, and also serve an ejectment. 
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P. 112. The reference (a) should have been to the word 
" necessary" in line 3, p. 112. 

P. 24, line 14, for Hargreave read Hargrave. 



Rent, — In case of a power of distress, if rent is unpaid 
a man may demand the rent at any time he will ; but in 
case of a power of re-entry, if rent is unpaid he ought to 
demand the rent previously on the day, or a convenient 
time before sun-set. 

Tender. — A person is not bound by any offer not ac- 
cepted at the time. 

Statute of Limitations. — ^The Statute of Limita- 
tions never runs against a person whose estate or interest 
remains vested in him* 

Act op Parliament,— Where a person has a power 
of appointment by virtue of an Act of Parliament, a recital 
of the Act is quite unnecessary, as it is of record *and can- 
not be lost, enough to say " in pursuance and by virtue of 
an Act made in the year &c. intitled An Act &c. and 
powers thereby given, and all powers &c. 

A declaration in an Act of Parliament means to explain 
how the common law stood before. 



Real Security, in construction of law, means landed 
property. 



INDEX. 



ABATEMENT, 178. 
ABSTRACTS, preparation of, 8. 

dutj of connsel in advising on, 9. 

material points in the preparation of, 10. 
ADMINISTRATION, 131. 
ADVOWSONS, 167. 
ALIENAGE, 150. 
ANNUITIES, 161. 
ASSETS, 139. 



BONA NOTABILIA, whether a satisfied term, be hojui notahi- 
lia, 132. 



CHURCHES, pews or seats in, 169. 
CONVEYANCE. 

when a fine is proper, 39, 

when the sale u by married women, 40. 

when remainder-man for life purchases of tenant 

for Ufe, 42. 
when tlie purcliiise is joint, ibid. 
wheu part of the purchase mone} is borrowed. 43. 

a for years, and a rrver- 
,iiid. 
Able leasehold, 'II. 
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CONVEYANCE— conliMttcrf. 

when the sale is under a power of exchange, 46. 

when it is material to preserve lights, &c. 46. 

when the vendor is out of the kingdom, 47. 

when the sale is by devisees, the devise being to two, 
and the survivor and his heirs, 48. 

when it is probable that the land is dbcharged of 
tithes, 48. 

when purchaser is tenant in tail in remainder, 48. 

when the property is copyhold, 49. 

when by attorney, 54. 
COPYHOLDS, difference between customary and copyhold lands, 

140. 

of the legal estate in, 141 . 

of barring the entail of, ibid* 

of the purchase of by the lord of the manor, 142. 

conveyance of under the commission of bankruptcy, 
ibid, 

surrender of, ibid. 

devise of. See Devises, 

settlements, See Copyholds, 
CORPORATE BODIES, 160. 
COVERTURE, 146. 
CROWN, how to recover lands taken possession of by, 181. 



D. 

DEEDS, parties to, 12. 

recitals, 14. 

consideration, 20. 

operative words, 21. 

parcels, 23. 

habendum, 25. 

execution, ibid. 

general observations on the language of, 26. 

covenants for title, 31 . 

in what cases two deeds more proper than oney 33. 

cancellation, inrollment, &c. of, 34. 

inspection of, 35. 
DEVISES, general observations on, 115, 

revocation of, 122. 

to a charity, 124. 

of leaseholds, 125. 

of trust estate, 127. 
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DEVISES— c«mfi««crf. 

in trust to sell, &c. ibid, 

in trust to pay debts, 128. 

of copyhold, 129. 

on condition, ibid, 
DISCONTINUANCE, 176. I 

E. 

EASEMENTS, 166. 

EJECTMENT, 179. 

ENTAILS, difference between an estate vested and executed, 86. 
of barring entail of leasehold, 87. 
of devising an entailed estate in Durham, ibid, 
where an entailed estate is encumbered, 88. 
effect of a decree against tenant in tail, 89. 

ENTRY, right of, 179. 

distinction between right of entry and right of ac- 
tion, ibid, 

EXCOMMUNICATION, 160. 

EXECUTORS, 130. 

F. 

FEOFFMENTS, 163. 

FINES, several matters and precautions concerning,-~effect of 

G. 
GUARDIANSHIP, 174. 

I. 

INCUMBRANCES, 28, 161. 

INTESTACY, distribution of personalty in case of 123 
INTRUSION, 178. ' *^- 

L. 

LEASE, what it is, 62. 

parol agreements for, 63. 
tenancies from year to year am 
covenants, 66. 
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LEASE— rofUtnic^if. 

under powers, 66. 

right of renewal, power of distress, &c. 67. 
LEGACIES, 139. 
LIMITATIONS, statute of, 182. 

M. 

MAINTENANCE, wben allowed by the court, 160. 
MARRIAGE ARTICLES, See Settlements. 
MERGER, 165. 
MORTGAGES, nature of the mortgagor's estate, 57. 

with trust for sale, ibid. 

of the purchase of land subject to a mortgage, bS. 

devise of, ibid, 

in what cases the morgagee must join in making a 

tenant to the praeipe, 59. 

when equity will decree a good title in the mort- 
gagee, 60. 



N. 



NOTICE, purchaser without notice cannot be cempelled to a 
discovery of deeds, 162. 
to quit, 64. 



P. 



PARLIAMENT, act of, 182. 

PARTITION, 164. 

PORTIONS, what they signify, 156. 

how much to be raised and paid, 157. 

what shall be deemed a satisfaction of, ibid, 

in what manner to be raised, 158. 

raising of, by the sale of reversionary terms, 150. 

case of vested portion merged by the proviso, 161. 

precautions concerning, 138. 
POWERS, creation of, 103. 

extinguishment of, 104. 

execution of, 105. 

construction of, 108. 

of leasing and jointuring, ibid* 
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PURCHASE, articles of, 38. 

estate destroyed before contract completed, effect 

of, 39. 
PURCHASE MONEY, application of, 51. 

R. 

REAL SECURITY, what it is, 182. 

RECOVERY, several matters and precautions concerning, effect 

of, &c. 93. 
REMAINDERS, 99. 
RENT, apportionment of, 67. 

when it ought to be demanded, 182. 
REVERSION, proper mode of conveying, 50. 

S. 

SETTLEMENTS, proper mode of settling freehold, copyhold, 
&c. 68. 

voluntary, 70. 
for payment of debts, 71 . 
marriage articles, ibid. 
marriage, 74. 
other matters concerning, 81. 

T. 

TENDER, what a good one, 182. 
TERMS, of years, 28. 

creation of, 62. 

in what cases proper to create, 152. 

equitable, ibid. 

assignment of, 153. 

effect of judgment as to, 155. 
TITHES, 168. 
TITLE, precautions as to, 1. . 

should never depend on secret acts, 2. 

under the statutes of limitation, 3. 

under settlements, 5. 

under ancient leases, 6. 

under bankruptcy, 6. 

to a long leasehold, 61. 

several degrees of, arising from dispossession, 175. 
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TRUSTS, for sale, 112. 

constructive not within the statute of Anne, 113. 

effect of nonclaim on trust-estate. 111. 
TRUSTEES, purchaser ought always to have two, 110. 

in what cases they should execute. 111. 

in what cases proper to say ** survivors or survivor," 

114. 
TRUSTEES— continued. 

expenses of, how to be paid, 114. 

where the legal estate vests in case of bastard trustee 

dying intestate and without issue, \\%. 

W. 

WARRANTY, effect of, 89. 
WILLS, general observations on, 115. 

revocation of, 122. 

execution of, 123. 

intestacy, ibid. 



THE END. 
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